
















































































































































































































































































































From: Lambert, Malissa
To: Aburvasamy, Prem; Amchan, Arthur; Chu, Kenneth W.; Eaton, Judy J.; Emanuel, William; Etchingham, Gerald

M.; Giannasi, Robert (ALJ); Kaplan, Marvin E.; Lucy, Christine B.; McConnell, Isabel; McFerran, Lauren; Ring,
John; Robb, Peter; Rothschild, Roxanne L.; Tursell, Beth

Subject: Division of Judges Monthly Statistical Report (April)
Date: Wednesday, May 8, 2019 8:56:30 AM
Attachments: April Monthly Statistical Report.pdf

Good morning everyone, please find attached the Division of Judges Monthly Statistical Report for
April.  Thanks



   
    
   

 

 	   

 	    
   

 	    

 	     

             
             
                
            
    

           
              

                
               

          

 



   
   

   

   

    
 

  
 

 
 

 
 

  

 

   

 

  

 
 

      

              

              

               

               

               

               

               

 

 

 

 

 

      

                

                   

 	                

                     
       



   

      
 

 
 

 

 
 

 
 

 
 

 
 

  
   

 

  
  

  
 

 
     

      

 
 

  
  

 
     

      

 
 

 
 

 
   

  
      

 

 
 
 

 
 

 
 

  

  
 

     

   
  

 
     

      

 
 

 
 

 
   

  
      

   
  

 
     

 
     

 

 
 

 
 

  

  

 
      

 
 

 
 

 
   

  
      

  
  

 
     

      

   
  

 
     

      

   
  

 
     

      

   

    
  
 

  
  

 	  

  
  
 

    
   

       

       

       

           

           

         

         

      



       

        

     	  



  

 
  

  

   
 

 
 

 
 

    

 
         

       
	

 
	

 
 

      
    

 
  

   
   

  
    

 
      

    
  

 
        

    
  

 
 
 

 
  

 
       

 
    

 
    

 
  

  
   

    
  

   
  

   
 

  
   

  
  

  
     

 
    

   
  

  
    

  
	

 

 

  
   
    

   

      

  
     

       

       
 
 

 
   

 

    
     

 

 



   	  	  
 	  

 
 

    

  
 

    
  

     

  	  



From: Haley, Vickie
To: Denholm, Matthew T.; Carlton, Peter J.; Emanuel, William; Free, Douglas; Giannasi, Robert (ALJ); Jacob, Fred;

Kaplan, Marvin E.; Krafts, Andrew J.; Kyle, John; Lennie, Rachel G.; Lucy, Christine B.; McFerran, Lauren;
Murphy, James R.; Ring, John; Robb, Peter; Rothschild, Roxanne L.; Stock, Alice B.; Zick, Lara S.

Subject: (Brief) Board Case No. 9-CA-216001; Docket Nos. 18-1329; 19-1017; Rockwell Mining, LLC v. National Labor
Relations Board

Date: Wednesday, May 8, 2019 12:55:44 PM
Attachments: Rockwell (18-1329) Respondent"s Proof Brf to e-file.pdf

Attached please find an electronic copy of the Board’s brief in the following
case Rockwell Mining, LLC v. National Labor Relations Board.
 
Thanks,
 
Vickie Haley
Administrative Assistant
Appellate and Supreme Court Litigation Branch
1015 Half Street, SE, Suite 4131C
Washington, DC 20570
202-273-3732
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UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 
  

ROCKWELL MINING, LLC   ) 
   ) 
                       Petitioner/Cross-Respondent ) Nos. 18-1329, 19-1017 
         ) 
    v.     ) 
         )  
NATIONAL LABOR RELATIONS BOARD ) 
   ) Board Case No.  

Respondent/Cross-Petitioner  ) 09-CA-216001 
        )          

    
CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 

 
 Pursuant to Circuit Rule 28(a)(1), counsel for the National Labor Relations 

Board (“the Board”) certify the following: 

A. Parties and Amici: Rockwell Mining, LLC was the respondent before 

the Board, and is the Petitioner/Cross-Respondent in this Court proceeding.  The 

Board’s General Counsel was a party before the Board.  United Mineworkers of 

America was the charging party before the Board, and has intervened in support of 

the Board. 

B. Rulings Under Review:  The ruling under review is a Decision and 

Order of the Board, Rockwell Mining LLC, 367 NLRB No. 46 (December 11, 

2018).  The Decision and Order relies on findings made by the Board and Board 

officials in unpublished decisions in an earlier representation (election) proceeding, 

Board Case No. 09-RC-202389, including a Hearing Officer’s Reports (September 



 

 

 
 

7, 2017 and December 21, 2017), a Regional Director’s Supplemental Decision 

and Certification of Representative (February 16, 2018), and a Board order 

denying review of the Regional Director’s Decision (June 21, 2018). 

C. Related Cases:  This case has not previously been before this Court.  

The Board is not aware of any related cases pending or about to be presented to 

this Court or any other court.  

 

 
/s/ David Habenstreit     

 David Habenstreit      
 Assistant General Counsel 

     National Labor Relations Board 
1015 Half Street, SE 
Washington, DC  20570    

 (202) 273-2960 
 
 
Dated at Washington, DC 
this 8th day of May, 2019 
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Act  The National Labor Relations Act (29 U.S.C §§ 151 et seq.)                                                                                                    
 
Board  The National Labor Relations Board 
 
Br. The opening brief of Rockwell to this Court 
 
DCR  Decision and Certification of Representative 
 
D&O  The Board’s Decision and Order 
 
HOR    Hearing Officer’s Report on election objections  

MSJX   Exhibits attached to the Motion for Summary Judgment  

ODR    The Board’s Order denying review of the DCR  

Rockwell  Rockwell Mining, LLC 

S-HOR   Hearing Officer’s Supplemental Report 

Tr.    The election-objections hearing transcript  

Union   United Mineworkers of America  

 
 



 
 

UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_______________________ 
 

Nos. 18-1329, 19-1017 
_______________________ 

 
ROCKWELL MINING, LLC 

 
Petitioner/Cross-Respondent 
 
v. 
 

NATIONAL LABOR RELATIONS BOARD 
 

Respondent/Cross-Petitioner 
 

and  
 

UNITED MINE WORKERS OF AMERICA 
 

Intervenor 
 

ON PETITION FOR REVIEW AND CROSS-APPLICATION 
FOR ENFORCEMENT OF AN ORDER OF 

THE NATIONAL LABOR RELATIONS BOARD 
___________________________________ 

 
BRIEF FOR  

THE NATIONAL LABOR RELATIONS BOARD  
___________________________________ 

 
STATEMENT OF JURISDICTION 

This case is before the Court on the petition of Rockwell Mining, LLC 

(“Rockwell”) to review, and the cross-application of the National Labor Relations 

Board (“the Board”) to enforce, a Board Decision and Order issued against 
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Rockwell on December 11, 2018, and reported at 367 NLRB No. 46.  (D&O 1-7.)1  

In its Decision and Order, the Board found that Rockwell violated Section 8(a)(5) 

and (1) of the National Labor Relations Act (“the Act”), 29 U.S.C. § 158(a)(5) and 

(1), by refusing to recognize, bargain with, and provide requested information to 

United Mineworkers of America (“the Union”) as the duly certified collective-

bargaining representative of an appropriate unit of production and maintenance 

employees at Rockwell’s Glancy Surface Mine in Wharton, West Virginia.  (D&O 

5.)   

The Board had subject-matter jurisdiction over the proceedings below 

pursuant to Section 10(a) of the National Labor Relations Act (“the Act”), 29 U.S.C. 

§ 160(a), which empowers the Board to prevent unfair labor practices.  This Court 

has jurisdiction over this appeal because the Board’s Order is final under Section 

10(e) and (f) of the Act, 29 U.S.C. § 160(e) and (f).  Venue is proper under Section 

10(f), which provides that petitions for review may be filed in this Court.  

Rockwell’s petition for review and the Board’s cross-application for enforcement 

                                                 
1  References preceding a semicolon are to the Board’s findings; those following are 
to the supporting evidence.  “D&O” refers to the Board’s Decision and Order, 
“MSJX” refers to the exhibits attached to the Board General Counsel’s Motion for 
Summary Judgment, “DCR” refers to the Regional Director’s Supplemental 
Decision and Certification of Representative, “ODR” refers to the Board Order 
denying review of the DCR, “HOR” refers to the Hearing Officer’s initial Report, 
“S-HOR” refers to the Hearing Officer’s Supplemental Report, and “Tr.” refers to 
the objections hearing transcript. 
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were timely, as the Act places no time limit on those filings.  The Union has 

intervened on behalf of the Board. 

As the Board’s unfair labor practice Order is based, in part, on findings made 

in an underlying representation (election) proceeding, the record in that proceeding 

(Board Case No. 09-RC-202389) is also before the Court.  See Boire v. Greyhound 

Corp., 376 U.S. 473, 477-79 (1964).  The Court has jurisdiction to review the 

Board’s actions in the representation proceeding solely for the purpose of 

“enforcing, modifying or setting aside in whole or in part the [unfair-labor-practice] 

order of the Board.”  29 U.S.C. § 159(d).  The Board retains authority under Section 

9(c) of the Act, 29 U.S.C. § 159(c), to resume processing the representation case in a 

manner consistent with the ruling of the Court.  See Freund Baking Co., 330 NLRB 

17, 17 n.3 (1999) (citing cases). 

ISSUE PRESENTED 

Whether the Board acted within its wide discretion in overruling Rockwell’s 

election objection and certifying the Union, and therefore properly found that 

Rockwell violated Section 8(a)(5) and (1) of the Act by refusing to bargain with and 

provide information to the Union. 
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RELEVANT STATUTORY PROVISIONS 

 Relevant statutory provisions are contained in the attached Addendum. 

STATEMENT OF THE CASE 

 The Board seeks enforcement of its Order finding that Rockwell violated 

Section 8(a)(5) and (1) of the Act by refusing to recognize, bargain with, and 

provide information to the Union as the collective-bargaining representative of a 

unit of production and maintenance employees at Rockwell’s mine.  Rockwell does 

not dispute its refusals, but claims the Board abused its discretion in finding that 

Rockwell failed to meet its burden of showing that objectionable conduct occurred 

and that such conduct prevented a fair election.  Though Rockwell filed three 

objections before the Board alleging conduct that it claims warranted setting aside 

the election, it pursues only one objection on appeal.  Specifically, it claims that, 

before the Union filed a petition for an election among certain Rockwell employees, 

employee Jerry Hager, while serving as a union agent for the limited purpose of 

soliciting union-authorization cards, made a statement that interfered with employee 

free choice in the election.  The Board’s findings in the representation proceedings 

and unfair-labor-practice proceedings are summarized below.   
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I. THE REPRESENTATION PROCEEDING 

A. Rockwell’s Operations; the Union Starts an Organizing Campaign 
 

Rockwell operates, among other facilities, the Glancy Surface Mine located in 

Wharton, West Virginia.  (HOR 3; Tr. 131.)  Rockwell employs approximately 55 

employees at that mine, about 32 of whom work on the day (or first) shift, and about 

23 of whom work on the night (or second) shift.  (HOR 2.)  In early summer of 

2016, the Union started organizing Rockwell’s employees, culminating in the Union 

filing a petition on July 14 to represent Rockwell’s production and maintenance 

employees at the mine.  (HOR 3; MSJX B.)   

B. Prior to the Union Filing the Election Petition, Employee Jerry 
Hager Holds a Meeting with Employees  
 

In early July, prior to the Union filing the petition, pro-union employee Jerry 

Hager invited his coworkers on the second shift to attend a meeting that occurred 

between 3:00 a.m. and 3:30 a.m., promptly after their shift ended.  (DCR 2, HOR 7 

& n.7, S-HOR 1; Tr. 15-16, 57, 135.)  After the end of their shift, as employees were 

riding on the “man bus,” which regularly transports them from the mine to the 

employee parking lot, Hager announced there would be a meeting for employees; 

anyone who wanted to attend could do so.  Attendance at the meeting was voluntary.  

(HOR 7; Tr. 48, 73.)  The meeting occurred outdoors a couple of miles from the 

worksite, and employees drove their cars from the employee parking lot to the 
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meeting.  Anywhere from 13-24 employees attended this meeting, which lasted 

about 15 minutes.  (HOR 7; Tr. 48, 107, 135.)   

During the meeting, Hager had blank union-authorization cards, which he 

asked employees to sign. 2  (HOR 8.)  While soliciting employees to sign cards, 

Hager told them that it was up to them whether to sign a card.  (S-HOR 2 & n.3; Tr. 

57, 143, 177.)  He also said that “if they did not sign, they would not be protected or 

covered by the Union if something bad happened.”  (DCR 3, S-HOR 2 & n.3; Tr.16, 

45, 57, 70, 102, 105.)  Approximately 16 employees signed cards during the 

meeting.  (HOR 7-8.) 

C. The Union Holds a Meeting with Employees to Answer Any 
Questions They May Have About the Union or the Election 
 

On July 12, the Union held a meeting, led by union representative Brian Lacy, 

for employees to ask any questions they may have had about the Union or the 

election process.  It was attended by about 20 employees.  During that meeting, 

Lacy explained, for example, that Rockwell would not have access to union cards 

signed by employees and would not learn the identities of card signers.  The Union 

offered this clarification because some employees apparently had heard that 

Rockwell would have access to signed cards.  Union representatives repeated this 

                                                 
2 The Regional Director found, and Rockwell does not dispute, that Hager was an 
agent of the Union for the limited purpose of card solicitation and that he was not a 
union agent beyond the period in which he solicited cards.  (DCR 2-3 & n.4, HOR 
5.)   
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clarification during home visits with employees.  (DCR 7; Tr. 65, 137, 173, 183, 

189, 216.)  In addition, less than a week before the election, Rockwell met with 

employees to ensure them it would not retaliate against union supporters.  (DCR 7.) 

D. The Union Wins the Election and the Board Certifies It as the Unit 
Employees’ Representative 

 
On July 20, after the Union had filed its July 14 election petition, Rockwell 

and the Union entered a stipulated election agreement (MSJX C) setting August 3 as 

the date for the Board conducted secret-ballot election among the employees in the 

proposed bargaining unit.  The Board held the election and the tally of ballots 

showed 27 votes for the Union, 25 votes against representation, and one non-

determinative challenged ballot.3  (DCR 1; MSJX D.)  Rockwell filed an objection 

to the election, alleging that prior to filing the election petition, the Union, through 

employee and alleged in-house organizer Jerry Hager, offered employees a benefit 

(union representation) conditioned on employees’ signing cards, and threatened 

discrimination in the form of not representing employees who did not sign cards 

(referred to as Objection 1).4  

                                                 
3  The Union challenged two ballots.  The Regional Director disposed of one 
challenged ballot because Rockwell and the Union agreed that the ballot was cast by 
an employee who was ineligible to vote.  The remaining challenged ballot was not 
counted because it would not affect the outcome of the election.  (DCR 1 n.2.) 
4  In its opening brief, Rockwell does not make (and has therefore waived) any 
argument that the Board erred in overruling Rockwell’s other two election 
objections.  See Dunkin’ Donuts Mid-Atlantic Distrib. Ctr., Inc. v. NLRB, 363 F.3d 
437, 441 (D.C. Cir. 2004) (“argument portion of an appellant’s opening brief ‘must 
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The Board’s Regional Director for Region 9 ordered a hearing on the 

objection, during which Rockwell and the Union presented witnesses and introduced 

exhibits.  (DCR 1.)  At the end of the hearing, the Hearing Officer issued a report 

recommending that the objection be overruled.  (HOR 1-18.)  Rockwell filed 

exceptions to the Hearing Officer’s report.  On October 20, 2017, the Regional 

Director issued an order that remanded the objection to the Hearing Officer, 

requesting that he resolve the conflicting testimony as to what Hager told employees 

when soliciting authorization cards, make factual findings as to what Hager said, 

and apply relevant case law to those factual findings.  (DCR 1-2.)  On December 21, 

2017, the Hearing Officer issued a Supplemental Hearing Officer’s Report, making 

the required findings and analysis, and again recommending overruling the 

objection.  (S-HOR 1-5.)  Specifically, after making credibility determinations to 

resolve the conflicting testimony, the Hearing Officer found that Hager, while 

soliciting authorization cards at the employee meeting prior to the petition being 

filed, told employees that “if they did not sign, they would not be protected or 

covered by the Union if something bad happened.”  (S-HOR 2-3.)  On February 16, 

2018, the Regional Director issued a decision that adopted the Hearing Officer’s 

                                                 
contain’ the ‘appellant's contentions and the reasons for them, with citations to the 
authorities and parts of the record on which the appellant relies’”) 
(quoting Fed.R.App.P. 28(a)(9)(A)).  Therefore, we have omitted evidence 
regarding those objections from the statement of facts unless they provide context 
for discussing the facts regarding Objection 1. 
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rulings, findings and recommendations, and certified the Union as the employees’ 

collective-bargaining representative.  (DCR 1-10.) 

Rockwell requested Board review of the Regional Director’s decision 

certifying the Union.  On June 21, 2018, the Board (Members Pearce, Kaplan, and 

Emanuel) denied Rockwell’s request for review, finding that the request “raises no 

substantial issues warranting review.”  (ODR 1.)   

II. THE UNFAIR LABOR PRACTICE PROCEEDING 

A. Procedural History 

On about February 28, 2018, the newly certified Union requested by letter, 

fax, and email that Rockwell recognize and bargain with the Union as the exclusive 

collective-bargaining representative of employees in the certified unit, and provide 

the Union with information relevant to its bargaining duties.  (D&O 5 & n.3.)  

Rockwell failed to comply with either request.  (D&O 1, 5 & n.3.)  Acting on a 

charge filed by the Union, the Board’s General Counsel issued a complaint alleging 

that Rockwell’s refusal to bargain or provide information violated Section 8(a)(5) 

and (1) of the Act.  (D&O 1; MSJX 1.)  Rockwell admitted its refusal to bargain 

with or provide information to the Union, but contested the validity of the Union’s 
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certification based on its objections to the election in the underlying representation 

proceeding.  (D&O 1; MSJX A.) 

The General Counsel then moved for summary judgment, and the Board 

issued a notice to show cause why the motion should not be granted.  Rockwell did 

not file a response.  (D&O 1.) 

B. The Board’s Conclusions and Order 

On December 11, 2018, the Board (Chairman Ring and Members Kaplan and 

Emanuel) issued its Decision and Order, granting the General Counsel’s motion and 

finding that Rockwell’s refusal to bargain and provide information violated Section 

8(a)(5) and (1).  (D&O 1-6.)  The Board concluded that all representation issues 

raised by Rockwell in the unfair-labor-practice proceeding were, or could have 

been, litigated in the underlying representation proceeding, and that Rockwell 

neither offered any newly discovered or previously unavailable evidence, nor 

alleged the existence of any special circumstances that would require the Board to 

reexamine its decision to certify the Union.  (D&O 1.)  In finding that Rockwell 

unlawfully failed to provide information, the Board explained that the Union had 

requested information regarding unit employees that was presumptively relevant.  

(D&O 4.)  Before the Board, and now on appeal, Rockwell does not dispute that 

finding.  Rather, Rockwell’s only defense to providing that information is its 

challenge to the Union’s certification. 
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The Board’s Order requires Rockwell to cease and desist from refusing to 

bargain with or provide information to the Union, and from in any like or related 

manner interfering with, restraining, or coercing employees in the exercise of their 

rights under Section 7 of the Act, 29 U.S.C. § 157.  (D&O 6.)  Affirmatively, the 

Board’s Order directs Rockwell, on request, to bargain with the Union, provide the 

Union with requested information with certain exceptions,5 and post a remedial 

notice.  (D&O 2-3.) 

SUMMARY OF ARGUMENT 

The Board reasonably found that Rockwell violated Section 8(a)(5) and (1) of 

the Act by refusing to bargain with or provide information to the Union, which the 

Board certified as the collective-bargaining representative of Rockwell’s production 

and maintenance employees in the underlying representation proceeding.  Before 

this Court, Rockwell challenges the Board’s decision to overrule Rockwell’s 

election objection.  That objection was based solely on a single statement that 

employee and limited union agent Hager made, during a meeting before the Union 

filed the election petition and three to four weeks before the election, that employees 

                                                 
5  The Board ordered Rockwell to provide the information requested in the Union’s 
February 28, 2019 letter except for the information requested in certain enumerated 
paragraphs pertaining to nonunit employees, which the Board remanded to the 
Regional Director for further appropriate action consistent with the Board’s 
Decision and Order.  (D&O 4.) 
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did not have to sign cards, but if they did not sign, “they would not be protected or 

covered by the Union if something bad happened.”   

The Board did not abuse its discretion in overruling the objection and 

certifying the Union.  Pursuant to the Board’s long-standing policy, set forth in Ideal 

Electric & Manufacturing Co., it generally will only set aside an election based on 

misconduct that occurred during the “critical period” between the filing of the 

election petition and the election.  134 NLRB 1275 (1961).  Accordingly, as Hager’s 

statement was indisputably made pre-petition, the Board found that it did not 

warrant setting aside the election.  Moreover, the Board found that Hager’s 

statement was unlike the more severe conduct in cases where the Board has departed 

from Ideal Electric.  In such cases, the Board found pre-petition conduct 

objectionable if it was egregious or so clearly prescribed that it would likely have a 

significant impact on the election.  Unlike the threats of job loss and promises of 

benefits and other egregious conduct in those cases, Hager’s statement was too 

vague and ambiguous to be either a promise or a threat and was, at most, benign 

election propaganda.  Rockwell presents no evidence or caselaw that compels the 

contrary conclusion.   

Rockwell fails to show the Board abused its discretion by refusing to expand 

the critical period under Ideal Electric to include Hager’s pre-petition statement.  

The Court need not be detained by Rockwell’s complaints about the purportedly 
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“abbreviated” critical period, because the parties’ stipulated election agreement 

established that time period.  Moreover, Rockwell cites no authority requiring the 

Board to depart from Ideal Electric, and its arguments ignore the wide discretion the 

Board has in determining the proper guidelines for conducting and assessing the 

validity of representation elections.   

Rockwell also argues that Hager’s statement should be assessed as though it 

was made by an agent or party during the critical period.  But the Regional Director 

did exactly that, finding, in the alternative, that Hager’s statement would also be 

unobjectionable under the standard applicable to conduct by a party or party’s agent 

agent during the critical period.  Rockwell fails to undermine that well-supported 

finding.  Thus, even if Hager’s statement had been deemed to have taken place 

within the critical period, it still would not have merited setting aside the election. 
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ARGUMENT 

THE BOARD ACTED WITHIN ITS WIDE DISCRETION IN OVERRULING 
ROCKWELL’S ELECTION OBJECTION AND CERTIFYING THE UNION, 
AND, THEREFORE, PROPERLY FOUND THAT ROCKWELL VIOLATED 
SECTION 8(a)(5) AND (1) OF THE ACT BY REFUSING TO BARGAIN 
WITH AND PROVIDE INFORMATION TO THE UNION 
 

Section 8(a)(5) of the Act makes it an unfair labor practice for an employer 

“to refuse to bargain collectively with the representatives of [its] employees . . . .”  

29 U.S.C. § 158(a)(5).6  Here, Rockwell has admittedly refused to bargain with (or 

provide information to) the Union in order to challenge the Board’s certification of 

the Union following its election victory.  (D&O 1.)  There is no dispute that if the 

Board properly certified the Union as the employees’ collective-bargaining 

representative, Rockwell violated Section 8(a)(5) and (1) of the Act by refusing to 

bargain with or provide information to the Union, and the Board is entitled to 

enforcement of its Order.  See C.J. Krehbiel Co. v. NLRB, 844 F.2d 880, 880-82 

(D.C. Cir. 1988).  Accordingly, the issue before the Court is whether the Board 

abused its wide discretion in overruling Rockwell’s election objection and certifying 

the Union.  See NLRB v. A.J. Tower Co., 329 U.S. 324, 329-30, 335 (1946); accord 

Amalgamated Clothing Workers v. NLRB, 424 F.2d 818, 827 (D.C. Cir. 1970).  

                                                 
6  An employer’s failure to meet its Section 8(a)(5) bargaining obligation constitutes 
a derivative violation of Section 8(a)(1), which makes it an unfair labor practice for 
an employer “to interfere with, restrain, or coerce employees in the exercise of the[ir 
statutory] rights . . . .”  29 U.S.C. § 158(a)(1); see Metro. Edison Co. v. NLRB, 460 
U.S. 693, 698 n.4 (1983). 
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Because Rockwell failed to produce sufficient evidence to support its claim that 

Hager engaged in objectionable conduct that interfered with the employees’ free 

choice, the Board did not abuse its discretion in overruling Rockwell’s objection. 

A. The Board Has Broad Discretion in Conducting Representation 
Proceedings, and the Party Seeking To Overturn a Board-
Approved Election Bears a Heavy Burden 

 
  “Congress has entrusted the Board with a wide degree of discretion in 

establishing the procedure and safeguards necessary to insure the fair and free 

choice of bargaining representatives by employees.”  A.J. Tower Co., 329 U.S. at 

329-30, 335; accord C.J. Krehbiel Co., 844 F.2d at 882.  Accordingly, the scope of 

appellate review of the Board’s decision to certify a union is “extremely limited.”  

Amalgamated Clothing & Textile Workers v. NLRB, 736 F.2d 1559, 1562, 1564 

(D.C. Cir. 1984).  The Board’s order is entitled to enforcement unless the Board 

abused that wide discretion in overruling the objections to the election.  See 

Canadian Am. Oil Co. v. NLRB, 82 F.3d 469, 473 (D.C. Cir. 1996). 

There is a “strong presumption” that an election conducted in accordance with 

those safeguards “reflect[s] the true desires of the employees.”  Deffenbaugh Indus., 

Inc. v. NLRB, 122 F.3d 582, 586 (8th Cir. 1997); accord NLRB v. Coca-Cola 

Bottling Co. Consol., 132 F.3d 1001, 1003 (4th Cir. 1997) (“the outcome of a 

Board-certified election [is] presumptively valid”).  Therefore, the results of such an 

election “‘should not be lightly set aside.’”  NLRB v. Mar Salle, Inc., 425 F.2d 566, 
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570 (D.C. Cir. 1970) (citations omitted); accord 800 River Rd. Operating Co. v. 

NLRB, 846 F.3d 378, 385-86 (D.C. Cir. 2017) (court will overturn a Board decision 

to certify a union “in only the rarest of circumstances”) (internal quotation marks 

and citation omitted).  Thus, “there is a heavy burden on [the employer] in showing 

that the election was improper.”  Amalgamated Clothing Workers, 424 F.2d at 827.  

To meet that burden, the objecting party must demonstrate not only that 

improprieties occurred, but that they “interfered with the employees’ exercise of free 

choice to such an extent that they materially affected the results of the election.”  Id. 

(citation omitted).  Accord Cambridge Tool & Mfg. Co., Inc., 316 NLRB 716, 716 

(1995).  The test is “an objective one.”  Id.; see Cedars-Sinai Med. Ctr., 342 NLRB 

596, 597 (2004).  Accord AOTOP, LLC v. NLRB, 331 F.3d 100, 104 (D.C. Cir. 

2003) (“Subjective reactions of employees are irrelevant to the question of whether 

there was, in fact, objectionable conduct.”) (internal quotation marks and citation 

omitted). 

The determination of whether an objecting party has carried its burden of 

proving objectionable conduct is “fact-intensive” and thus “especially suited for 

Board review.”  Family Serv. Agency S.F. v. NLRB, 163 F.3d 1369, 1377 (D.C. Cir. 

1999).  The Board’s factual findings are conclusive if supported by substantial 

evidence on the record as a whole.  29 U.S.C. § 160(e).  “Because substantial 

evidence means such relevant evidence as a reasonable mind might accept as 
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adequate to support a conclusion,” this Court has said that it “will reverse for lack of 

substantial evidence only when the record is so compelling that no reasonable 

factfinder could fail to find to the contrary.”  Highlands Hosp. Corp. v. NLRB, 508 

F.3d 28, 31 (D.C. Cir. 2007) (internal quotation marks and citations omitted).  A 

hearing officer is “uniquely well-placed to draw conclusions about credibility when 

testimony [is] in conflict,” and such “credibility determinations may not be 

overturned absent the most extraordinary circumstances such as utter disregard for 

sworn testimony or the acceptance of testimony which is on its fac[e] incredible.”  

Amalgamated Clothing & Textile Workers, 736 F.2d at 1563 (internal quotation 

marks and citation omitted).  Accord E.N. Bisso & Son, Inc. v. NLRB, 84 F.3d 1443, 

1445 (D.C. Cir. 1996). 

Although election proceedings should be conducted in “‘laboratory . . . 

conditions as nearly ideal as possible,’” the Court has recognized that this “noble 

ideal . . . must be applied flexibly.”  Amalgamated Clothing & Textile Workers, 736 

F.2d at 1562 (quoting Gen. Shoe Corp., 77 NLRB 124, 127 (1948)).  Moreover, “[i]t 

is for the Board in the first instance to make the delicate policy judgments involved 

in determining when laboratory conditions have sufficiently deteriorated to require a 

rerun election.”  Amalgamated Clothing & Textile Workers, 736 F.2d at 1562; 

accord Serv. Corp. Int’l v. NLRB, 495 F.3d 681, 684-85 (D.C. Cir. 2007).   
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B. The Board Did Not Abuse Its Discretion in Finding that Employee 
Hager’s Statements While Soliciting Union Cards Did Not Warrant 
Setting Aside the Election 

 
Rockwell contests the Board’s decision to overrule its objection, which 

alleged that Hager’s single, pre-petition statement while soliciting employees to sign 

cards—namely, that if they did not sign, the Union would not “protect or cover” 

them if something “bad happened”—coerced employees into voting for the Union 

during an election held three to four weeks later.  As shown below, the Board, 

relying on two alternative rationales, reasonably found that Hager’s statement did 

not require setting aside the election.  First, that statement indisputably occurred 

outside the “critical period”—the period beginning with the filing of an election 

petition and ending with the election.  Under the Board’s long-standing, judicially 

approved rule, such conduct generally will not serve as the basis for setting aside an 

election, absent narrow exceptions that do not apply here.  Second, the Board 

alternatively found, applying the standard for misconduct by union agents during the 

critical period, that Hager’s statement would not support setting aside the election 

even if it had occurred during the critical period.  Rockwell fails to undermine either 

of these sound determinations, which are supported by substantial evidence, 

reasonable (and unchallenged) credibility determinations, and settled precedent.   
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1. Hager’s statement was not objectionable pre-petition conduct 
 
a. The Board’s finding that Hager’s conduct was 

unobjectionable properly relies on the Hearing 
Officer’s credibility-based findings and adheres to 
precedent 
 

The Board generally will only set aside an election based on misconduct that 

has occurred within the “critical period” running from the date the election petition 

was filed (here, July 14) to the date of the election (here, August 3, the date the 

parties agreed to in their stipulated election agreement, MSJX C).  The Ideal Elec. & 

Mfg. Co., 134 NLRB 1275, 1278 (1961).  In other words, the petition is “the cutoff 

time in considering alleged objectionable conduct in contested cases.”  Id.  The 

Ideal Electric rule is aimed at excluding consideration of conduct too remote from 

the election process to reasonably have had any effect on the process.  Accordingly, 

as this Court has observed, the rule is “a convenient device to limit the post-election 

inquiry to the period near the election when improper acts are most likely to affect 

the employees’ freedom of choice.”  Amalgamated Clothing & Textile Workers, 736 

F.2d at 1567.  Consistent with the Board’s wide discretion in developing fair 

procedures for conducting and determining the validity of representation elections, 

the courts defer to the Board’s reasonable application of its Ideal Electric rule.  See 

id. at 1562-64, 1567.  See also NLRB v. R. Dalkin & Company, 477 F.2d 492, 494 

(9th Cir. 1973) (noting court generally pays “great deference” to Board’s application 
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of its Ideal Electric policy, “even though [the court] might not believe that the lapse 

of time was of sufficient length to render that conduct innocuous”).7   

The Board and the courts have recognized departures from the critical-period 

rule only in “extremely unusual circumstances.”  Amalgamated Clothing & Textile 

Workers, 736 F.2d at 1567.  For example, in NLRB v. Savair Manufacturing Co., 

414 U.S. 270, 274, 277 (1973), the Supreme Court found that a union’s offer to 

waive initiation fees only if employees signed union-authorization cards was 

grounds for setting aside an election.  Accord Gibson’s Discount Center, 214 NLRB 

221, 222 (1974) (holding that rationale of Savair covers such offers of waiver made 

pre-petition).  Likewise, the Board has held that a union’s pre-petition offer of work, 

or threat to take away work, based on whether employees sign union authorization 

cards, may be objectionable if employees would reasonably believe the union could 

carry out its threat or promise.  See Royal Pkg. Corp., 284 NLRB 317, 317-18 

(1987); Lyon’s Restaurants, 234 NLRB 178, 178-79 (1978).  Importantly, in each of 

those cases, the Board has sought to limit its holding to the facts of that case.  Thus, 

the Board emphasized in Lyon’s, 234 NLRB at 179 n.6, that it was addressing “a 

most unusual situation” and “speaking only of threats in the context” of the 

                                                 
7  Rockwell is wrong in claiming that such deference “is not appropriate” here 
because the Board’s decision relies on its interpretation of Supreme Court precedent. 
(Br. 20.)  This argument misreads the Board’s decision, which is premised on its 
application of the well-established Ideal Electric rule to the facts of this case.   
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particular facts of that case.  Likewise, it explained in Royal, 284 NLRB at 317-18 

n.6, that its holding was limited to that case’s “unique circumstances;” and reiterated 

in Gibson’s, 214 NLRB at 222 n.3, that it did not “intend[] a broad departure from 

the Ideal Electric rule.”   

The courts have endorsed Ideal Electric and have agreed that for conduct to 

be found objectionable, it typically must occur within the critical period.   

Amalgamated Clothing & Textile Workers, 736 F.2d at 1567; R. Dalkin & Co., 477 

F.2d at 494.  Also in agreement with the Board, courts have determined that any 

exception to that policy should be sparsely applied.  See id.  See also NLRB v. L&J 

Equip. Co., 745 F.2d 224, 237 (3d Cir. 1984) (agreeing with Board’s practice of 

departing from Ideal Electric in cases with “particularly egregious” pre-petition 

conduct, such as assault and arson, that is likely to materially impact the election).  

Amalgamated Clothing, for example, illustrates the principle that exceptions to the 

Ideal Electric rule are narrowly proscribed and applied in limited circumstances.  

Thus, in Amalgamated Clothing, the court reasoned that multiple anonymous pre-

petition threats to anti-union employees, including one that there were “5 sticks of 

dynamite for [the recipient’s] house” and another that “something bad is liable to 

happen to your truck” unless the recipient employee signed a union card, were 

insufficiently egregious to warrant an exception to Ideal Electric.  736 F.2d at 1567.  

Accord Jacmar Foodservice Distr. v. NLRB, D.C. Cir. Nos. 17-1150 & 17-1167, 
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2018 WL 3040515 (May 29, 2018) (per curiam) (threats by pro-union employees to 

persuade supervisor to fire another employee if he did not sign a card did not follow 

within “narrow exceptions” to Ideal Electric rule).  Accordingly, the Board, with 

court approval, will depart from Ideal Electric only where the union statement or 

inducement in the gathering of signed authorization cards rises to the level of 

egregious or “clearly prescribed activity likely to have a significant impact on the 

election.”  Royal Pkg. Corp., 284 NLRB at 317. 

Applying the foregoing principles, the Board reasonably found that Hager’s 

statement, which indisputably occurred pre-petition and therefore outside the critical 

period, did not meet the rigorous and exceptional standard for setting aside an 

election based on pre-petition conduct.  (DCR 3-6.)  In making this determination, 

the Board properly relied on the Hearing Officer’s finding that Hager told 

employees, before the filing of the petition, that if they did not sign cards, “they 

would not be protected or covered by the Union if something bad happened.”  (DCR 

3-4; S-HOR 2.)  This finding was based on the Hearing Officer’s observations of the 

witnesses’ demeanor and on mutually corroborated testimony.  While Rockwell 

makes other claims regarding what Hager stated (Br. 12, 13, 26, 31), it has not 

shown the “extraordinary circumstances” necessary to overcome the Hearing 

Officer’s credibility determinations (see pp. 16-17). 
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Examining this credited statement, the Regional Director correctly determined 

that Hager’s assertion was “at best, ambiguous” and “open to various 

interpretations.”  (DCR 5.)  As the Regional Director elaborated, Hager’s remark 

“could mean that if employees did not sign a card and the [Union] became the 

employees’ representative, then the [Union] would choose not to represent those 

who failed to sign.”  (DCR 5.)  An equally reasonable interpretation, however, could 

be, as the Regional Director also found, “that if employees did not sign 

authorization cards the natural consequence would be the [Union] will not become 

the employees’ bargaining representative and hence unable to represent or ‘cover’ 

employees if something bad happens.”  (DCR 5.)  Given this lack of clarity, the 

Regional Director acted rationally in finding that the statement did “not amount to a 

threat or a promise reasonably tending to interfere with employees’ freedom of 

choice,” but was instead lawful “pre-petition propaganda capable of being evaluated 

by employees.”  (DCR 5, S-HOR 4.)   

The Regional Director explained why Hager’s vague and ambiguous 

statement was nothing like the specific and unequivocal pre-petition offers of 

benefits that warranted setting aside an election in Savair Manufacturing Co., 414 

U.S. at 274, 277; Gibson’s Discount Ctr., 214 NLRB at 221-22; and Royal 

Packaging, Corp., 284 NLRB at 317-18.  In Savair, for example, the Supreme Court 

held that a union agent’s pre-petition conduct of expressly promising employees that 
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“those who signed [union-recognition] slips would not be required to pay an 

initiation fee, while those who did not would have to pay” invalidated the election 

results.  414 U.S. at 274, 277.  Accord Gibson’s, 214 NLRB at 221-22 (applying 

Savair where union explicitly told employees, during a pre-petition meeting, that 

“initiation fees would be waived if employees signed authorization cards”).  Royal 

Packaging, like Savair and Gibson’s, also involved a union expressly offering 

employees tangible benefits in return for their overt union support.  Specifically, the 

Board in Royal Packaging found that a pre-petition offer from a union agent whose 

husband was a supervisor and union supporter, to obtain the reinstatement of an 

employee’s daughter if the employee and daughter signed union cards, was 

objectionable because the employees reasonably believed the union could bring 

about the reinstatement.  284 NLRB at 317-18.  As the Board put it, those facts 

clearly showed that the union agent “promised an economic benefit”—one that the 

employees reasonably believed the union agent could bring about—only if the 

employees signed union cards.  Given those “unique circumstances,” the Board in 

Royal found that the union agent’s conduct was “clearly prescribed activity likely to 

have a significant impact on the election,” as is required to justify setting aside an 

election based on pre-petition activity.  Id. at 317-18 & n.6 (limiting case to unique 

circumstances and distinguishing promises about employee job tenure that 

employees would not reasonably believe union could fulfill).   
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Thus, compared to the repeated and explicit offers of tangible and achievable 

benefits in return for overt union support in Savair, Gibsons, and Royal Packaging, 

Hager’s single, ambiguous, pre-petition remark—lacking any clarity as to what, if 

anything, was promised—was not clearly prescribed activity likely to impact the 

election.  As the Regional Director aptly concluded, “such an ambiguous statement 

does not amount to a threat or a promise reasonably tending to interfere with 

employees’ freedom of choice, and, moreover, it is certainly not so clearly 

prescribed as to require that [the Board] deviate from the Ideal Electric general rule 

that only post-petition conduct can be used to set-aside an election.”  (DCR 5.)    

The Regional Director also explained (DCR 5) why, contrary to Rockwell 

(Br. 23), Hager’s statement is unlike the explicit threat addressed in Lyon’s, 234 

NLRB at 178-79.  There, a union shop steward threatened two employees, pre-

petition, that if “they did not join [the union], they did not work.”  Id.  The Board 

found that, due to the particular circumstances of the prior bargaining history 

between the employer and a sister union, employees would reasonably believe the 

union could carry out this threat.  Id.  In holding that such blatant pre-petition 

misconduct warranted setting aside the election, the Board emphasized how the 

union’s threatening statement, that employees had to join the union or they would 

not work, was false and explicitly “related to the serious topic of the employees’ job 

security;” was clearly the catalyst that propelled the two employees to sign union 
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cards; and may have given a false impression of union support during the election 

campaign.  Id.  As the Regional Director reasonably found here, “the nature of 

Hager’s equivocal statement,” in contrast, did not expressly “implicate [the serious 

topic of] employees’ job security,” much less falsely threaten that they would not 

work if they did not sign union cards.  (DCR 6.)  Rather, as shown, Hager’s 

statement was at worst ambiguous, and at best an innocuous and truthful statement 

that absent employees’ support, a natural consequence would be that the Union 

would not be able to represent them.   

Importantly, Rockwell’s reliance on the foregoing cases is also misplaced 

because the Board, in each one, explicitly cautioned that its decisions do not support 

the kind wholesale departure from the Ideal Electric rule that would sweep in 

statements like Hager’s.  Rockwell claims (Br. 23), for example, that this precedent 

“applies more broadly” to a union’s pre-petition statements that confer a benefit or 

threaten to withhold one.  As shown, however, Hager’s statement here included no 

such threat or promise.  Rockwell ignores, moreover, that the Board will depart from 

Ideal Electric in only the most unusual circumstances, and that this case does not 

present such a moment.  In accordance with this careful and judicially approved 

approach, see cases cited at pp. 19-21, the Board reasonably concluded here that 

Hager’s statement was not objectionable because it “was made outside of the critical 

period, and does not constitute clearly prescribed activity likely to have a significant 
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impact on the election.”  (DCR 6.)  Thus, given the Regional’s Director’s careful 

application of settled law, Rockwell cannot show (Br. 23) that his “decision was 

arbitrary, capricious and not in accordance with [Board] law.”   

b. Rockwell’s challenges to the Board’s application of 
Ideal Electric lack merit, rely on inapposite precedent, 
and mischaracterize Hager’s statement 
 

Rockwell faults the Board for its assertedly “formulaic” application of the 

critical period in this case, but in doing so, Rockwell undermines its own argument 

by relying on factually distinguishable precedent involving unique circumstances 

that did not warrant strict application of the Ideal Electric rule (Br. 29).  For 

example, in R. Dakin & Co., the union filed three identical petitions within a period 

of three months, withdrew the first two, and the third culminated in an election.  477 

F.2d 492, 493-94 (9th Cir. 1973).  The Board, applying Ideal Electric, declined to 

consider any allegedly objectionable conduct preceding the filing of the third 

petition, even though the Board found that alleged misconduct raised substantial and 

material issues of fact regarding the validity of the election.  Id.  The Board 

reasoned that the union had not filed the third petition in a bad-faith attempt to 

“clean the slate” of any misconduct preceding that petition.  Id. at 494.  The court 

found, in those particular circumstances, that the Board erred by “mechanically” 

applying Ideal Electric in an arbitrary manner.  Id. at 494.  The court reiterated, 

however, that absent these unusual circumstances, it “would pay great deference” to 
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a Board created cut-off date from Ideal Electric for the consideration of 

objectionable election conduct.  Id.  The instant case presents no such unusual 

circumstances warranting an outcome similar to R. Dakin. 

Unable to make winning arguments that Hager’s actual statement was 

objectionable under settled law, Rockwell changes tactics and attempts to challenge 

the Board’s findings about what Hager said and how that statement was ambiguous.  

Those attempts are to no avail.  Rockwell gains little ground in claiming (Br. 25-26), 

for example, that Hager, in soliciting cards, pressured employees to sign 

immediately and suggested that unionization was a “forgone conclusion.”  The 

Hearing Officer did not find that such statements were made, and thus did not 

discuss whether they were objectionable conduct.  See HOR 8-9.  In any event, 

given the absence of other coercive circumstances, merely encouraging employees 

to make a prompt decision does not negate their choice.  Indeed, Hager began by 

reminding them they did not have to sign.  (S-HOR 2 n.3; Tr. 57, 143, 177.)  And 

telling employees the Union may already have enough signed cards to support 

having an election does not change the fact that the Union still needs to win the 

election.  Thus, such a statement does not present “unionization as a foregone 

conclusion.”  (Br. 26, 33.) 

Rockwell offers another false narrative inconsistent with the credited 

testimony in claiming (Br. 27) that Hager’s pre-petition statement was objectionable 
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because he was “promising a union lawyer” in exchange for signing cards.  The 

Hearing Officer found that Hager told employees that if they did not sign cards, 

“they would not be protected or covered by the Union if something bad happened.”  

(DCR 3-4; S-HOR 2.)  That statement contains no reference to a union attorney, 

much less a promise of one.  Rockwell points to testimony by employees that they 

thought Hager was referring to an attorney, or were concerned about being able to 

afford one.  (Br. 13-14, 26-27.)  That, however, does not change the Board’s 

credibility based findings as to what Hager said.  As the Regional Director noted, 

“to the extent that testimony, even by witnesses whom were credited by the hearing 

officer, diverged from the aforementioned statement, that divergent testimony was 

implicitly discredited.”  (DCR 3-4.)  Nor, in any event, does Rockwell show that 

Hager’s vague reference to being “protected or covered by the Union” must be 

viewed as a promise of legal representation by a union attorney.  As the Board 

explained, Hager could just as easily be referring to the Union’s statutory duty to 

fully and fairly represent the employees should they choose union representation.  

(DCR 5, S-HOR 4, HOR 10.) 

Incongruously, Rockwell, in its attempt to show Hager’s pre-petition conduct 

was objectionable, relies on cases involving post-petition conduct, i.e., conduct that 

occurred within the critical period.  See, e.g., Cedars-Sinai Med. Ctr., 342 NLRB 

596, 597 (2004) (Br. 20, addressing post-petition conduct); Freund Baking Co. v. 
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NLRB, 165 F.3d 928, 931 (D.C. Cir. 1999) (Br. 24, same); Nestle Ice Cream v. 

NLRB, 46 F.3d 578, 583 (6th Cir. 1995) (Br. 24-25, same).  However, those post-

petition cases are simply inapplicable because Hager’s allegedly objectionable 

statement was indisputably made before the petition was filed, and therefore subject 

to a different standard—a signification distinction that Rockwell blatantly ignores.  

In any event, the cases are also factually distinguishable as they address conduct far 

more egregious than Hager’s single, ambiguous, and relatively innocuous statement.   

For example, in Freund Baking, the union provided free legal services to 

voters by sponsoring an employee lawsuit seeking overtime pay from the employer, 

which was filed just a week before the election.  165 F.3d at 931-32.  The Court 

found this overt conduct was objectionable because the union actively publicized the 

lawsuit, the day before the election, by distributing a flyer to employees telling them 

the lawsuit would get “all wages owed to you,” and urging them, on the same page, 

to “VOTE UNION YES!”  In the Court’s view, this publicity greatly increased the 

likelihood that the union’s objectionable conduct would interfere with employee 

choice in the next day’s election.  Id. at 931-32.  Hager’s pre-petition statement, in 

contrast, had no such likely impact because it was made weeks before the election, 

was neither publicized nor repeated by Hager or the Union, provided nothing of 

value in the pre-election period, and was at worst ambiguous, and at best an accurate 
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observation that absent employee support, the Union would be unable to represent 

them if something bad happens.       

Rockwell likewise misses the mark in relying (Br. 24-26) on Nestle Ice 

Cream v. NLRB, 46 F.3d 578, 583 (6th Cir. 1995), where the court found that a 

union improperly sought to influence voters by staging an employee rally the day 

before the election, publicized by its flyers, during which its president announced a 

union-sponsored lawsuit seeking employee back-wages from the employer, and 

presented an $18,000 check to a union member from another employer.  Nor, as 

shown, did Hager even suggest that employees would receive job referrals (see King 

Electric v. NLRB, 440 F.3d 471, 472, 475-76 (D.C. Cir. 2006)) or other job 

opportunities in exchange for signing cards.  See NLRB v. River City Elevator Co., 

289 F.3d 1029, 1033 (7th Cir. 2002) (union improperly offered employees 

mechanic’s cards before election, which provide additional job opportunities).  

In short, Rockwell offers nothing that warrants disturbing the Board’s well-

supported findings.  In light of the Board’s credibility based findings as to what 

Hager actually said, Rockwell cannot show (Br. 20-25) that Hager’s ambiguous 

statement clearly falls within Savair and progeny.  Indeed, Rockwell’s view would 

stand that law on its head by setting aside an election based on a single, vague 

statement that contained no threat or promise of benefits, and was therefore unlikely 

to impact the results of the election.  So doing would allow the proverbial exception 
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to swallow the rule, and broadly expand an exception that the Board has justifiably 

limited.  It is therefore unsurprising that Rockwell cites no case construing Savair 

and progeny as covering the different circumstances presented here.   

c. Rockwell’s complaints about a purportedly 
abbreviated critical period do not warrant a different 
outcome 

 
Rockwell, displeased by the Board’s application (Br. 29) of the Ideal Electric 

rule, claims that if the Board had not implemented its revised election rules in 2015, 

purportedly resulting in less time between the filing of a petition and an election and 

thus a shorter critical period, then Hager’s conduct would have occurred during the 

critical period.8  Rockwell further speculates that if Hager’s conduct occurred within 

the critical period, it would have been found objectionable.  As discussed below, the 

former argument ignores that Rockwell agreed to the election date and, therefore, 

the length of the critical period, and lacks any precedential support.  The latter 

argument makes an unnecessary and flawed argument because the Board did in fact 

                                                 
8 Notably, Rockwell cites (Br. 28) to the entire 20-plus section election rule (29 
C.F.R. §§ 102.60-102.82) without specifying which provision therein is supposedly 
responsible for an abbreviated critical period. 
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make an alternative finding that Hager’s conduct, even if viewed as occurring 

during the critical period, did not warrant setting aside the election.9 

Although Rockwell bemoans the impact of the Board’s 2015 election rules on 

the critical period, its complaint is a red herring.  The parties, fully aware that the 

petition had been filed on July 14, agreed in their stipulated election agreement to 

hold the election on August 3.  (MSJX C.)  See 29 CFR § 102.62(b).  Thus, the 

length of the critical period was set by the parties’ agreement.  And contrary to 

Rockwell’s unsupported claims (Br. 27-29), the election rule does not mandate that 

the election occur within a specified number of days after the filing of the petition.  

Rather, the relevant provision of the election rule, 29 CFR § 102.67(b), simply 

provides that the Regional Director will hold the election as soon as “practicable.” 

Notably, this provision codified, rather than changed, long-term practice.  See 

Representation—Case Procedures, 79 Fed. Reg. 74,310 (Dec. 15, 2014) (point 

number 17).  In any event, Rockwell is, in effect, unpersuasively claiming that the 

“abbreviated” critical period established by its own agreement is unreasonable.  

                                                 
9 Rockwell does not make any facial challenge to the Board’s Ideal Electric policy 
or to the validity of its election rules.  Thus, the validity of that policy and the 
election rules are not before the Court, and Rockwell has waived any such 
challenges.  See cases cited at p. 7 n.4.  Notably, the Board’s election rules have 
been upheld by the two courts that have considered the issue.  Associated Builders 
& Contractors of Texas, Inc. v. NLRB, 826 F.3d 215, 223-27 (5th Cir. 2016); 
Chamber of Commerce of U.S. v. NLRB, 118 F. Supp. 3d 171, 189-220 (D.D.C. 
2015). 
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Moreover, as the Regional Director observed (DCR 5), there is no authority 

requiring the Board to extend the Ideal Electric time frame to before the filing date 

of the petition.  Rockwell’s request that the Board do so excessively focuses on the 

number of days from petition to election, which has always varied, and in doing so, 

fails to grapple with the full purpose of the critical-period policy.  Pursuant to Ideal 

Electric, the filing of the petition is the cut-off date in assessing objectionable 

conduct because that is “when the Board’s processes have been invoked and a 

prompt election may be anticipated.”  134 NLRB at 1278.  Accordingly, it is 

“conduct [occurring] thereafter which tends to prevent a free election” and which 

“should appropriately be considered.”  Id.  Put differently, the critical-period rule 

recognizes that election campaigns typically are not in full swing until after the 

petition is filed.  Thus, as this Court has observed, the Board’s application of that 

rule falls within its wide discretion over representation-election procedures, because 

it is “a convenient device to limit the inquiry to the period near the election when 

improper acts are most likely to affect employees’ freedom of choice.”  

Amalgamated Clothing & Textile Workers, 736 F.2d at 1567.   

Nor is there any merit to Rockwell’s claim (Br. 29) that the Board’s continued 

adherence to Ideal Electric in the face of an “abbreviated” critical period (here, 

about three to four weeks) means the Board “ignores” as too remote in time most 

organizing activity that could interfere with employee free choice in an election.  To 
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the contrary, as shown, the Board will depart from Ideal Electric and set aside an 

election when a party engages in “clearly prescribed pre-petition activity likely to 

have a significant impact on the election,” and the election rules do not change the 

Board’s ability to do so.  ODR 1 n.1 (emphasis added).  Accord L & J Equip Co., 

745 F.2d at 236-37 (Board only required to depart from Ideal Electric where pre-

petition conduct is egregious and its effect is likely to last through the election); 

Amalgamated, 736 F.2d at 1567 (same).  Thus, Rockwell’s quarrel appears to be 

with the “clearly prescribed” standard itself, but it fails to even claim that this 

judicially approved standard is insufficient to protect employee freedom of choice, 

much less show the Board’s choice of standard is an abuse of discretion.   

Rockwell gains no ground (Br. 28) by pointing to a drop in the length of the 

average critical period since the implementation of the current election rules.  Even 

putting aside that the Board was not obligated to lengthen the critical period set by 

the parties’ stipulated election agreement, a longer critical period would not 

encompass statements like Hager’s, which were made to solicit signed union-

authorization cards.  Such statements tend, given their purpose, to be made prior to 

the filing of the petition, and thus occur outside the critical period regardless of its 

length.  This is so because, in election cases, the purpose of securing signed cards is 

to demonstrate sufficient employee support for the filing of the election petition.  

See Gibson’s Discount Ctr., 214 NLRB at 221-22 (“Since a union must have 
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authorization cards from at least 30 percent of the employees in the bargaining unit 

prior to the filing of the petition[], most solicitations to sign authorization cards 

occur prior to the filing of the petition.”); 29 C.F.R. § 102.61(a)(7) & (f) (discussing 

requirement that petition be supported by evidence of substantial employee support, 

which may include employee signatures); NLRB Casehandling Manual, Part Two: 

Representation Proceedings (2017), § 11023.1 (to justify further election 

proceedings, petitioner must usually demonstrate support by at least 30% of 

employees in the unit it seeks to represent), available at 

https://www.nlrb.gov/reports-guidance/manuals).  The new election rules do not 

change that reality.  

Finally, Rockwell’s bottom-line point (Br. 28-30) is that, but for the 

“abbreviated” critical period here, Hager’s statement would have been evaluated 

under the standard applicable to party conduct occurring during the critical period.  

But as discussed below, the Regional Director did exactly that, applying, in the 

alternative, the test for evaluating allegedly objectionable conduct by a party or 

agent that occurs during the critical period.  
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2. Hager’s statement was also unobjectionable under the test 
for party conduct occurring during the critical period 

 
Although the Regional Director found that Hager’s statement was pre-

petition conduct that did not significantly impact the election, he also made an 

alternative finding that the conduct was not objectionable under the standard 

applied for overturning an election based on union-agent or party misconduct 

during the critical period.  Specifically, the Regional Director found that Hager’s 

single, ambiguous statement, made before the petition was filed and a few weeks 

before the election, and not repeated during the critical period, was not so severe as 

to likely cause fear among employees, and did not persist in the minds of 

employees.  Substantial evidence supports that finding, and Rockwell’s arguments 

to the contrary lack merit.     

In evaluating whether conduct by a party or party’s agent during the critical 

period would reasonably tend to interfere with employees’ free and uncoerced 

choice during the election, the Board considers a number of factors.  Those factors 

include:  (1) the number of incidents; (2) the severity of the incidents and whether 

they were likely to cause fear among employees in the voting unit; (3) the number 

of employees in the unit who were subjected to the alleged misconduct; (4) the 

temporal proximity of the misconduct to the date of the election; (5) the degree to 

which the misconduct persists in the minds of the voting-unit employees; (6) the 
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extent of dissemination of the misconduct among voting-unit employees; (7) the 

effect of any misconduct by the objecting party (here, Rockwell) to cancel out the 

effects of the alleged misconduct; (8) the closeness of the vote; and (9) the degree 

to which the misconduct can be attributed to the party against whom the objections 

were filed.  Taylor Wharton Div., 336 NLRB 157, 158 (2001).  Under this multi-

factor test, it is not dispositive that some factors favor finding objectionable 

conduct if all the factors, viewed as a whole, support the opposite conclusion.  Id.  

In applying this test, consistent with the principle that Board-conducted elections 

will not be lightly set aside (see pp. 15-17), the Board does not assume “extreme 

fragility in voters,” or that the “slightest imperfection” will invalidate an election.  

Pacific Coast Sightseeing Tours & Charters, 365 NLRB No. 131, slip op. at 11, 

2017 WL 4161683 (2017). 

As the Regional Director explained, several of the Taylor Wharton factors 

support finding that Hager’s statement would not tend to interfere with employees’ 

free and uncoerced choice during the election.  (DCR 6, HOR 10-11.)  It was not, 

for example, a reoccurring statement.  It happened once, in early July, prior to the 

petition being filed, and about three to four weeks before the election was held on 

August 3.  Thus, the number of incidents (factor 1) and the statement’s temporal 

proximity to the election (factor 4) weigh in favor of finding the statement non-

objectionable.  See Avis Rent-A-Car Sys., 280 NLRB 580, 581-82 (1986) (isolated 
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and relatively mild incidents committed weeks before election did not invalidate 

election).  Accord FJC Security Servs, Inc., 360 NLRB 32, 37 (2013) (“one 

instance of allegedly objectionable conduct” occurring six weeks before election 

insufficient).  Cf. Taylor Wharton, 336 NLRB at 158 (finding objectionable 

conduct where, no later than 3 days before the election, the employer repeated 

threatening statements that were likely to persists in employees’ minds, and 

engaged in other misconduct). 

Further, the Regional Director gave “significant weight” to factors 2 and 5, 

pursuant to which he found that Hager’s ambiguous, one-time statement was not so 

severe to as cause fear among voting employees, and its effect would not persist in 

their minds.  (DCR 5-6.)  As shown, Hager told employees that they did not have 

to sign cards, but if they did not, the Union would not “protect” or “cover” them if 

“something bad” happened.  The statement’s ambiguous nature (as described 

above, see pp. 22-23) made it unlikely to cause fear or have an impact that would 

not dissipate over the ensuing weeks.  The statement could be taken, for example, 

as observing that a natural consequence of employees not supporting the Union is 

that it would not become their representative and would therefore be unable to 

“cover” them if something bad happened.  See generally FJC Security Servs, Inc., 

360 NLRB at 37 (absence of threat of reprisal or promise of benefits weighs 

against finding of objectionable conduct that would warrant setting aside the 
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election).  Accord AOTOP, LLC v. NLRB, 331 F.3d 100, 105 (D.C. Cir. 2003) 

(Board not required to view ambiguous or “seemingly innocuous conduct” as 

objectionable threat).  In addition, as the Hearing Officer explained, to the extent 

that “something bad” could be construed as a vague prediction of employer 

retaliation, the Union held a meeting after Hager’s statement and before the 

election to clarify that Rockwell would not learn who had signed cards and thus 

could not retaliate on that basis.  (HOR 10-11.)  Further, less than a week before 

the election, Rockwell met with employees to ensure them that it would not 

retaliate against union supporters.  (DCR 7.) 

The Regional Director explained that while some of the remaining factors 

favor finding objectionable conduct, they do not outweigh the opposing factors just 

discussed.  (DCR 5-6, HOR 10-11.)  Hager spoke during a meeting attended by 

about 20 employees, about 16 employees of whom signed cards.  As those 

numbers indicate that roughly a third of the voting unit attended the meeting, the 

Regional Director found that the number of employees who heard the statement 

(factor 3) weighed in favor of finding the statement objectionable.  On the other 

hand, contrary to Rockwell’s assertions (Br. 31-32), there was little evidence the 

statement was disseminated to other unit employees who were not at the meeting 

(factor 6), which weighed against finding objectionable conduct.  See Flamingo 

Las Vegas Op. Co., LLC, 360 NLRB 243, 246-47 (2014) (objecting party bears 
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burden of showing that critical-period threats were disseminated to other 

employees).   

There was also no evidence that Rockwell engaged in any misconduct that 

would offset Hager’s alleged misconduct (factor 7), which weighs in favor of a 

finding of objectionable conduct.  Further, the closeness of the vote (factor 8), and 

the degree to which Hager’s statement was attributable to the Union (factor 9)—

both weighed in favor of finding objectionable conduct.  However, those factors, 

viewed in context with the other factors as a whole, do not require setting aside the 

election where the conduct at issue here—a one-time, ambiguous statement made 

weeks before the election—was unlikely to provoke fear among, or have a lasting 

impact on, employees on election day.  Accordingly, while Board law holds that 

the closeness of the vote is a relevant consideration, it is not dispositive, and the 

Board will still assess the impact of Hager’s statement on employee free choice.  

See FJC Security Servs., Inc., 360 NLRB at 37.  Cf. MEK Arden, LLC, 365 NLRB 

No. 109, slip op. at 25, 2017 WL 3229289 (2017) (concluding misconduct tended 

to interfere with employees’ freedom of choice given close election, that 

misconduct was repeated and several employees were subjected to it, and that 

some misconduct occurred a week before the election), enforced on other grounds 

755 F. App’x 12 (D.C. Cir. 2018) (enforcing Board’s unfair-labor practice order; 

order of second election based on misconduct was not before the Court). 
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In response, Rockwell fails to show, as it must, that the credited evidence 

compels a finding of objectionable conduct.  Rockwell claims that certain Taylor 

Wharton factors—the dissemination of Hager’s statement, the Union’s purported 

failure to correct that statement, the proximity of the statement to the election, the 

closeness of the election, and the statement’s tendency to provoke fear and have a 

lasting impact—require a finding of objectionable conduct.  The Regional 

Director, however, carefully addressed each of those considerations in finding no 

objectionable conduct, and Rockwell fails to show that the Regional Director’s 

balancing of the Taylor Wharton factors as a whole is contrary to precedent or 

unsupported by substantial record evidence.   

For example, Rockwell claims (Br. 30-31) that Hager’s statement was 

“widely disseminated” after the statement was made during a meeting attended by 

over a third of the unit.  The “widely disseminated” claim simply ignores the 

Hearing Officer’s finding that there was little or no evidence the statement was 

disseminated to employees who were not at the meeting.  (HOR 11.)  As to the 

claim regarding how many employees heard the statement, Rockwell fails to 

explain how the Regional Director committed reversible error in finding that factor 

was offset by others supporting a finding of unobjectionable conduct.   

There is also no record support for Rockwell’s misleading claim that the 

Union’s failure to “correct Hager’s misstatements was serious.”  (Br. 31).  
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Rockwell does not specify a “misstatement” or “misrepresentation” (Br. 12, 27, 

33), and its conclusory assertion that the Union’s purported failure was “serious” is 

no substitute for showing that Hager’s statement coerced employees in their 

exercise of free choice and materially affected the results of the election.  

Moreover, Rockwell grossly mischaracterizes (Br. 14) the purpose of the employee 

meeting the Union held on July 12 as being “to dispel any of Hager’s blatant 

misrepresentations about the consequences of not signing a card.”  To the contrary, 

Hager’s cited testimony (Tr. 149-52) stated that the meeting’s purpose was to 

answer questions that he had been unable to answer during the prior meeting and to 

clear it up if he had “said something wrong.”  Rockwell, however, cites no 

evidence showing that any of the approximately 20 employees at the July 12 

meeting asked or expressed concerns about Hager’s allegedly objectionable 

statement, which further undermines Rockwell’s claim that the statement had a 

lasting coercive impact.   

Nor is it dispositive that Rockwell (Br. 31-32) views the three-to-four week 

period between Hager’s statement and the election as a short time frame, which it 

defines as “approximately 19-21 days before the election.”10  To support its claim 

                                                 
10 As the Hearing Officer observed, no witness could specify the date of the 
meeting during which Hager made this statement, other than that it was before the 
petition was filed on July 14.  (HOR 7 n.7.)  The record showed the meeting may 
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that the short time frame warrants overturning the election, Rockwell relies (Br. 

32) on distinguishable cases addressing conduct that was markedly more severe 

than Hager’s single, ambiguous remark, and therefore more likely to have a lasting 

impact so close to the election.  See Cedars-Sinai Med. Ctr., 342 NLRB 596, 597-

98 (1980) (cited at Br. 32) (repeated “menacing and intimidating” threats made as 

late as two weeks before election and suggesting union was willing to physically 

harm its opponents and their families; threats were disseminated to dozens of 

employees who continued to discuss the threats, which remained fresh in their 

minds up to the election).  Particularly specious is Rockwell’s reliance (Br. 32) on 

Beaird-Poulan Division, a case where the court enforced the Board’s order 

certifying the union because the purported misconduct did not warrant setting aside 

the election.  247 NLRB 1365 (1980), enforced 649 F.2d 589 (8th Cir. 1981). 

Next, Rockwell claims (Br. 32) that the close election compels a finding of 

that Hager’s statement was objectionable.  However, in the Portola Packaging, 

Inc. case, which Rockwell cites (Br. 32), the Board overturned the election results 

because the objectionable conduct was “pervasive” and committed by “literally 

every company official,” not simply because of the closeness of the election.  361 

NLRB 1316, 1350 (2014).  Those facts bear no resemblance to this case, where 

                                                 
have occurred from early July to July 13, meaning about 3 to 4 weeks before the 
election. 
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one limited union agent, Hager, made one vague and relatively innocuous 

statement.  Adopting Rockwell’s view, that this single ambiguous statement was 

objectionable, would fundamentally alter the law such that virtually every close 

election would be overturned.  As shown (p. 41), however, Board law holds that 

while the closeness of the election is a relevant consideration, it is not dispositive.  

This accords with the fundamental principle (see pp. 15-17) that a Board-

conducted election will not be lightly set aside. 

Rockwell’s fleeting attempt to prove that Hager’s statement provoked fear or 

had a lasting impact suffers from several shortcomings:  it ignores that the Board 

applies an objective standard when determining objectionable conduct, cites to 

inapplicable precedent, and relies on discredited testimony.  Thus, ignoring the 

objective nature of the test, Rockwell points to employee Blackburn’s subjective 

reaction to Hager’s statement, namely, that he signed a card because he did not 

wish to be left “out here by myself, I’d have to fend for myself.”  (Br 31; Tr. 107.)  

Other than offering Blackburn’s subjective (and therefore immaterial) view of 

Hager’s statement, Rockwell offers no other evidence that Hager’s conduct 

persisted in the employees’ minds as they voted.  See AOTOP, LLC, 331 F.3d at 

104 (employees’ subjective reactions are immaterial to determination whether to 

set aside election).   
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Rockwell gains no ground in its comparison (Br. 32) of this case to Knapp-

Sherril Co., where “there was nothing vague or ambiguous” about the union’s 

repeated warning to employees, “immediately before the election,” that it would 

protect union members first, and employees “wouldn’t have that job” if the union 

lost the election.  171 NLRB 1547, 1548 (1968).  Hager’s statement is unlikely to 

have any effect similar to the explicit job-loss threat at issue in Knapp-Sherril.   

Moreover, in trying to analogize its cited precedent to Hager’s conduct, 

Rockwell relies on discredited testimony and conjured findings in a failed attempt 

to show that Hager’s statement was “similarly” explicit in warning that if 

employees did not sign cards, they would not receive “equal” union representation.  

(Br. 32.)  It recites, for example, the testimony of employee Pruett that he trusted 

Hager and “took what he said as the truth.”  (Br. 31.)  As discussed (pp. 8, 22, 29), 

the Hearing Officer discredited Pruett, the one employee who testified, contrary to 

the credited testimony of his coworkers, that Hager used words that plainly 

referred to such differential representation.  (S-HOR 2-3.)  Rockwell does not even 

claim to challenge this credibility determination, much less show that the requisite 

“most extraordinary circumstances” support overturning it.  See cases cited at p.17.   

In sum, Rockwell has failed to show that the election results should be 

overturned.  Therefore, its failure to recognize, bargain with, and provide requested 

information to the Union violated the Act.   
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CONCLUSION 
 

 The Board respectfully requests that the Court deny Rockwell’s petition for 

review and enforce the Board’s Order in full. 
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STATUTORY ADDENDUM 
 

Except for the following, all pertinent statutes and regulations are contained 
in the statutory addendum to Rockwell’s opening brief to the Court. 
 
Rules and Regulations 
 
29 C.F.R. § 102.61(a)  ................................................................................................ i 
29 C.F.R. § 102.61(f) ................................................................................................ ii 
29 C.F.R. § 102.62(b) ............................................................................................... ii 
29 C.F.R. § 102.67(b) .............................................................................................. iii 
 
29 C.F.R. § 102.61(a) 
 
(a) RC Petitions. A petition for certification, when filed by an employee or group of 
employees or an individual or labor organization acting in their behalf, shall contain 
the following: 
 
(1) The name of the employer. 
 
(2) The address of the establishments involved. 
 
(3) The general nature of the employer's business. 
 
(4) A description of the bargaining unit which the petitioner claims to be appropriate. 
 
(5) The names and addresses of any other persons or labor organizations who claim 
to represent any employees in the alleged appropriate unit, and brief descriptions of 
the contracts, if any, covering the employees in such unit. 
 
(6) The number of employees in the alleged appropriate unit. 
 
(7) A statement that a substantial number of employees in the described unit wish to 
be represented by the petitioner. Evidence supporting the statement shall be filed 
with the petition in accordance with paragraph (f) of this section, but shall not be 
served on any party. 
 
(8) A statement that the employer declines to recognize the petitioner as the 
representative within the meaning of Section 9(a) of the Act or that the labor 
organization is currently recognized but desires certification under the Act. 
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(9) The name, affiliation, if any, and address of the petitioner, and the name, title, 
address, telephone number, facsimile number, and email address of the individual 
who will serve as the representative of the petitioner and accept service of all papers 
for purposes of the representation proceeding. 
 
(10) Whether a strike or picketing is in progress at the establishment involved and, 
if so, the approximate number of employees participating, and the date such strike 
or picketing commenced. 
 
(11) Any other relevant facts. 
 
(12) The type, date(s), time(s) and location(s) of the election sought. 
 
29 C.F.R. § 102.61(f) 
 
(f) Provision of original signatures. Evidence filed pursuant to paragraphs (a)(7), 
(b)(8), or (c)(8) of this section together with a petition that is filed by facsimile or 
electronically, which includes original signatures that cannot be transmitted in their 
original form by the method of filing of the petition, may be filed by facsimile or in 
electronic form provided that the original documents are received by the regional 
director no later than 2 days after the facsimile or electronic filing. 
 
29 C.F.R. § 102.62(b)  
 
(b) Stipulated election agreements with discretionary Board review. Where a petition 
has been duly filed, the employer and any individuals or labor organizations 
representing a substantial number of the employees involved may, with the approval 
of the Regional Director, enter into an agreement providing for the waiver of a 
hearing and for an election as described in paragraph (a) of this section and further 
providing that the parties may request Board review of the Regional Director’s 
resolution of post-election disputes. Such agreement, referred to as a stipulated 
election agreement, shall also include a description of the appropriate bargaining 
unit, the time and place of holding the election, and the payroll period to be used in 
determining which employees within the appropriate unit shall be eligible to vote. 
Such election shall be conducted under the direction and supervision of the Regional 
Director. The method of conducting such election and the post-election procedure 
shall be consistent with that followed by the Regional Director in conducting 
elections pursuant to §§102.69 and 102.70. 
 



iii 
 

29 C.F.R. § 102.67(b)  
 
(b) Directions of elections. If the Regional Director directs an election, the direction 
ordinarily will specify the type, date(s), time(s), and location(s) of the election and 
the eligibility period. The Regional Director shall schedule the election for the 
earliest date practicable consistent with these Rules. The Regional Director shall 
transmit the direction of election to the parties and their designated representatives 
by email, facsimile, or by overnight mail (if neither an email address nor facsimile 
number was provided). The Regional Director shall also transmit the Board’s Notice 
of Election to the parties and their designated representatives by email, facsimile, or 
by overnight mail (if neither an email address nor facsimile number was provided), 
and it will ordinarily be transmitted simultaneously with the direction of election. If 
the direction of election provides for individuals to vote subject to challenge because 
their eligibility has not been determined, the Notice of Election shall so state, and 
shall advise employees that the individuals are neither included in, nor excluded 
from, the bargaining unit, inasmuch as the Regional Director has permitted them to 
vote subject to challenge. The election notice 46 R&R 102.67 shall further advise 
employees that the eligibility or inclusion of the individuals will be resolved, if 
necessary, following the election. 
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Q U I C K  F I X

— Do Democrats running for president lack an immigration agenda?

— Unionized employees for SEIU reauthorized a strike.

— Lawmakers declined to add Trump's $4.5 billion request for additional
border funding to a disaster relief package.

GOOD MORNING! It's Friday, May 24, and this is Morning Shift, your daily
tipsheet on labor and immigration news. Send tips, exclusives, and suggestions
to rrainey@politico.com, thesson@politico.com, ikullgren@politico.com, and
tnoah@politico.com. Follow us on Twitter at @RebeccaARainey, @tedhesson,
@IanKullgren, and @TimothyNoah1.

D R I V I N G  T H E  D A Y

ARE DEMOCRATS AVOIDING IMMIGRATION?: "The top-tier Democratic
presidential candidates have outlined scant specifics on how to revamp the
nation's immigration system, including responding to the thousands of Central
American families arriving at the southern border each day seeking asylum, the
millions of people in the country without authorization, and a legal immigration
system criticized by applicants and businesses alike," Joshua Jamerson and
Louise Radnofsky report for The Wall Street Journal.

"I think Democrats are losing an opportunity to speak to people who are
literally and figuratively in the middle of the country," Ali Noorani, executive
director of the National Immigration Forum, told the Journal. "If you don't ask
for a mandate, you don't get a mandate, and Trump has demanded a mandate to
fix the immigration system in his vision." Instead, Jamerson and Radnofky
write, Democrats have "focused on drawing what they consider a contrast of
values with Mr. Trump's immigration policies," such as the zero-tolerance policy
that led to the separation of migrant families last year or the president's calls for
a southern border wall. More from the Journal here.

U N I O N S

WARREN'S LEGAL WORK ONCE TICKED OFF TRUMKA: Sen. Elizabeth



Warren's presidential campaign posted Wednesday on its website a list of 56
cases that Warren worked on during her legal career, describing the work as
"saving jobs by representing the interests of a company or advocating on behalf
of victims," the Washington Post's Elise Viebeck and Annie Linskey report. But
in one case, Warren worked to help a steel company "battle a new law that
required it to put aside millions of dollars to fund health care for retired coal
miners." Although "Warren maintained that she was supporting an important
legal principle that would help workers receive aid sooner," Richard Trumka,
then president of the United Mine Workers, and now president of the AFL-CIO,
didn't agree.

"When it unravels, you will have roughly 200,000 miners and beneficiaries out
there that will lose their health care," Trumka told Congress. Even so, Trumka
campaigned for Warren when she first ran for Senate in 2012. More here.

UNION STRIKING UNION?: On Thursday, Local 2 of the Office and
Professional Employees International Union voted to reject management's latest
contract offer and reauthorize a strike. Management in this instance is also a
union: SEIU. According to OPEIU, SEIU is "outsourcing work to non-union
consultants" and won't sign onto a job protection agreement for future
employees. "Local 2 has seen its membership of SEIU employees drop from 133
in 2009 to 55 today," OPEIU said in a press release. David Hoskins, an SEIU
research staffer and Local 2 shop steward, said SEIU took "a move straight out
of the classic union-busters playbook, and it's outrageous that SEIU
management is diverting precious time and resources away from building the
labor movement in this country."

But SEIU says that staff from a separate employer, the SEIU National Industry
Pension Fund, bargained jointly with Local 2, and that the pension fund workers
voted to ratify that same contract offer. "Despite our efforts to come to the best
agreement with our OPEIU Local 2 unionized staff, there are situations when
what we see as in the best interest of our members does not match certain
demands made by unionized staff," SEIU spokeswoman Sahar Wali said. "In a
time of heightened attack, we are proud to have been able to offer our staff a
contract with such robust provisions without demanding any major concessions
on behalf of any current staff members. We absolutely respect OPEIU Local 2's
right to reject this contract and to take collective action, including striking." A
strike date has not yet been announced. Read a statement from the SEIU here



and from the Local 2 here.

T R A D E

WHAT THE FED SAYS ABOUT INCOME AND TRADE: The economy is
booming and unemployment is at a record low, but 39 percent of U.S. adults still
say they wouldn't have $400 on hand to pay an unexpected expense,
POLITICO's Victoria Guida reports. That response is nearly the same as last
year, according to the latest annual survey from the Federal Reserve. (Neal
Gabler, a well-known author of nonfiction books, wrote memorably in May 2016
that he belonged to the no-$400-on-hand group, which at the time constituted
49 percent of all U.S. adults.)

Topline findings from the Fed survey were more favorable. "A strong
majority of the country believes they're either doing OK or living comfortably —
75 percent, a 12-point bump from 2013," Guida writes. And "half of all
employees said they received a raise or promotion in the prior year." But "black
adults were less likely to have seen a wage bump, regardless of their level of
education," Guida reports. The central bank concluded that the labor market
"has room to grow further, despite the 50-year-low unemployment rate of 3.8
percent." That ought to please the president.

But Trump won't be pleased, Morning Shift guesses, by new projections from
researchers at the Federal Reserve Bank of New York that Trump's additional
tariffs on $200 billion in Chinese imports will cost the typical American
household an extra $831 yearly. That goes more than halfway to wiping out the
estimated $1,200 that the average American family saved on its 2018 taxes
under the December 2017 tax cut. Trump may meet with Chinese President Xi
Jinping at the late June G20 summit in Japan to iron out the trade rift, though
no formal plans have been set, acc ording to POLITICO's Adam Behsudi. More
from POLITICO's Doug Palmer here and from Guida here .

POLITICO PLAYBOOK: "The most influential newsletter in D.C." - Stephen
Colbert, host of the Late Show. Be in the know, sign up for Playbook today.
politico.com/subscribe/playbook



A T  T H E  B O R D E R

NO BORDER MONEY IN DISASTER PACKAGE: Congressional leaders struck
a last-minute deal with Trump Thursday to pass a multibillion disaster relief
package that didn't include the president's requested $4.5 billion to cover costs
related to the border crisis, POLITICO's Marianne Levine, Burgess Everett and
John Bresnahan report . "The multi-billion dollar disaster aid bill, which will
assist states devastated by wildfires, hurricanes, and flooding, comes after
months of roadblocks," they write. The request for border spending nearly sank
the bill as lawmakers prepared to head out of town for the Memorial Day recess.

"I'm sure [Trump] wanted the humanitarian money, but we took it all out and
we're going to try to push that separately when we come back," Senate
Appropriations Chairman Richard Shelby said Thursday afternoon. "We're
sticking with disaster now. It has been months. We want to get the Senate
moving today," Shelby said. More details on the package from POLITICO's
Caitlin Emma here.

STANDING ON THE WALL: Does the House of Representatives have legal
standing to sue President Donald Trump to block his allocation of $8.1 billion in
un-appropriated funds to build a border wall? That question is "problematic"
and "a significant issue in this case," U.S. District Judge Trevor McFadden said
during a hearing Thursday in Washington, D.C. McFadden "said there were few
cases to guide how courts should rule on a major test of the constitutional
separation of powers," reported Spencer Hsu of the Washington Post, "and
pressed House general counsel Douglas Letter to point to historical precedent
allowing one chamber of Congress to sue the president to settle political
differences."

The House' lawsuit is one of seven challenging the president's February
emergency declaration , which, the Trump administration maintains, allows him
to spend un-appropriated billions in drug interdiction and military construction
funds to build the southern border wall without congressional approval--even
though Congress quite deliberately chose not to fund the wall. (Congress later
passed a resolution blocking Trump's emergency declaration, but Trump vetoed
that, and the House couldn't muster sufficient votes to override.) At Thursday's
hearing, McFadden "said there were few cases to guide how courts should rule
on a major test of the constitutional separation of powers, and pressed House



general counsel Douglas Letter to point to historical precedent allowing one
chamber of Congress to sue the president to settle political differences."
McFadden didn't say when he'd rule on the House's request for a preliminary
injunction to halt the spending while opposing lawyers duke it out in court.
More from the Post here.

O N  T H E  H I L L

RETIREMENT SECURITY BILL PASSES HOUSE: House lawmakers on
Thursday advanced overwhelmingly (417-3) a bill to expand participation in
multiemployer pensions and to grant tax credits to small businesses with
automatic pension enrollment, POLITICO's Ian Kullgren reports. The bill, H.R.
1994, "would allow employers from different industries to start a plan together
and let employees' assets be transferred to a different plan if their employer fails
to meet its obligations, rather than jeopardizing the plan as a whole."

Prospects for Senate passage initially appeared favorable because the bill is
backed by Finance Chairman Chuck Grassley (R-Iowa). By late afternoon,
though, Sen. Ted Cruz (R.-Tex.) was suggesting he might block it unless certain
language stripped from the bill before the House floor vote was put back in. The
stripped language would allow tax-free 529 accounts, typically used to fund
college tuition, to be spent on homeschooling and on K-12 classroom supplies.
Before the Trump tax cut passed in December 2017, 529s could be used to pay
only for college, but Cruz inserted into that bill an amendment extending their
use to private school tuition.

Something else that isn't in the pension bill is any provision to address the
looming insolvency of large multiemployer pensions like the Teamsters' Central
States Pension Fund and the United Mine Workers' Pensions & Retiree Health
Care. Last year a bipartisan "supercommittee" tasked with solving this pending
crisis failed to reach a bipartisan agreement. More from Kullgren here . More
from POLITICO's Bernie Becker on Cruz possibly blocking the bill here.

POLITICO LAUNCHES NEW GLOBAL PODCAST: Trade. Technology. The
environment. The globe is beset by profound challenges that know no political
bounds. But are our world leaders up to the task of solving them? POLITICO's
newest podcast, "Global Translations" presented by Citi and launching on June



6, will go beyond the headlines, uncovering what's really at stake with the most
pressing issues of our time, the political roadblocks for solving them and the
ideas that might just propel us forward. Subscribe to receive the first episode at
launch.

W H A T  W E ' R E  R E A D I N G

— "Dockworkers Show Us How Unions Can Be a Powerful Force Against
Racism," from In These Times

— "Far from border, US cities feel effect of migrant releases," from The
Washington Post

— "Controversial Settlement Divides New York Nurses," from In These Times

— "5 indicted in Wisconsin accused of for ced immigrant labor," from The
Associated Press

— "Pentagon to Build Temporary Shelter for 7,500 Migrant Adults Facing
Deportation," from The New York Times

— "What are the business implications of labor peace agreements for the
cannabis industry?" from Marijuana Business Daily

THAT'S ALL FOR MORNING SHIFT!

Follow us on Twitter
Tim Noah @timothynoah1
Rebecca Rainey @rebeccaarainey
Ted Hesson @tedhesson
Ian Kullgren @iankullgren
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EMPLOYMENT

Wednesday, May 22, 2019

TOP NEWS

DOL's Planned $35K OT Salary Threshold Draws Ire
Workers' advocates and some small businesses slammed the U.S.
Department of Labor's proposal to set the minimum annual salary to qualify
for a "white collar" overtime pay exemption under the FLSA at about $35,000,
although those strange bedfellows had very different ideas about how the
right rule would look.
Read full article »

Analysis
Insiders Look Back At Epic Systems' Rise To The High Court
A question seemingly destined for Supreme Court review. The unexpected
death of a renowned conservative justice. The NLRB and the DOJ on
opposite sides of a case. Here, in the second of a four-article series marking
the anniversary of the blockbuster Epic Systems ruling, attorneys who were
involved offer an insider’s view of 2018's biggest employment case.
Read full article »

Manager's 'Insensitive' Jeer Not Race Bias, Judge Says
Although remarks made to a black former Save the Children employee were
"awkward" and "insensitive," they weren't bad enough to keep alive her suit
alleging she was mistreated at work and ultimately fired because of her race,
a Washington D.C. federal judge ruled Tuesday.
Read full article »

McDonald's Facing Two Dozen New Sexual Harassment
Claims
McDonald’s was hit with 25 new sets of claims Tuesday from workers
alleging they were sexually harassed by co-workers and managers,
complaints that come one day after the fast-food giant’s top executive
detailed new anti-harassment policies.
Read full article »

2nd Circ. Revives Ex-NYC Teacher's Retaliation Claim
The Second Circuit on Tuesday revived a former New York City
schoolteacher's claim that she was punished with an overcrowded classroom
and onerous teaching schedule after she complained about age
discrimination, saying her allegations were strong enough to survive a motion
to dismiss.
Read full article »

DISCRIMINATION

Ex-VA Nurse Fired For Sleeping Loses Disability Bias Suit
A former Department of Veterans Affairs nurse who was ousted for dozing off
on the job can’t pursue claims that she was discriminated against because
she suffered from sleep apnea, a Pennsylvania federal judge ruled Tuesday,
saying she couldn’t show her condition qualified as a disability.
Read full article »
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11th Circ. Says Bad Logic Ends White Prof’s Bias Suit
The Eleventh Circuit ruled Tuesday that a black community college president
didn't use a policy to promote internal employees as a smokescreen to
discriminate against a white administrator after a black colleague with fewer
academic degrees landed a top dean position.
Read full article »

EEOC Slaps Cardinal Health With Race Discrimination Suit
African American employees at global health care company Cardinal Health
suffered years of harassment by supervisors, managers and co-workers who
routinely used racist epithets and made degrading comments, according to a
federal lawsuit by the U.S. Equal Employment Opportunity Commission
Tuesday.
Read full article »

WAGE & HOUR

Immigrant Detainees Want To Preserve Minimum Wage Suit
Current and former detainees who participated in a work program at a
Washington state immigration detention facility run by The GEO Group Inc.
urged a federal judge to preserve their class action claiming the for-profit
prison giant illegally paid them $1 or less per day to maintain the facility.
Read full article »

LABOR

Feds Say Justices Don't Need To Hear LAX 'Labor Peace' Row
The federal government suggested Tuesday that the U.S. Supreme Court
decline to hear a dispute over Los Angeles' requirement that airport
businesses negotiate "labor peace agreements" with unions that request
them.
Read full article »

Dem Senators Say VW Trying To Delay Union Election In Tenn.
Three Senate Democrats on Tuesday said Volkswagen is working to block a
union election at its Chatanooga, Tennessee, plant despite claiming to be
neutral, and pressed for the company for answers about alleged anti-union
actions by supervisors.  
Read full article »

SEIU, Ill. Gov. Ask High Court To Deny Post-Janus Dues Case
The governor of Illinois and the Service Employees International Union urged
the U.S. Supreme Court not to hear a petition from home health workers
seeking to recover "fair share fees" they once paid to cover the costs of
collective bargaining, saying the case is a poor vehicle because the matter at
issue deals only with class certification.
Read full article »

BENEFITS

Public Knew About Trump's Birth Control Rules, 3rd Circ. Told
The Trump administration urged the Third Circuit to allow moral- and
religious-based employer exemptions to the Affordable Care Act's birth
control mandate, arguing Tuesday that the carveouts resulted from a
procedurally correct process that involved the public.
Read full article »

NONCOMPETES

Well-Plugging Co. Says Ex-VP Going After Its Clients
A Houston-based company that specializes in well decommissioning services
for the offshore energy industry has sued its former vice president of sales
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and marketing, alleging he is violating a contract by taking a key client and
soliciting others.
Read full article »

Jimmy John's Must Face 'Orphaned' No-Poach Case
An Illinois federal judge on Tuesday denied a bid from Jimmy John's to
escape a proposed class action over no-poach provisions in its franchise
agreements, saying that the prior judge in the case already ruled on a similar
motion before retiring.
Read full article »

PEOPLE

Littler Brings Back 2 Former Shareholders In Calif., Minn.
Littler has announced the return of two former shareholders — one in San
Diego and one in Minneapolis — who together will bring to the firm roughly
40 years of experience on employment matters such as paid sick leave, class
actions and noncompetes.
Read full article »

Fisher Phillips Nabs Employment Law Pro From Polsinelli
Fisher Phillips has beefed up its presence in Kansas City, Missouri, by
scooping up a seasoned employment law litigator who has left Polsinelli after
an almost 30-year tenure.
Read full article »

EXPERT ANALYSIS

Amendments Would Add Clarity To Texas Anti-SLAPP Law
If signed into law by the Texas governor, recent amendments to the Texas
Citizens Participation Act will offer solutions to resolve the impact the anti-
SLAPP law has had on unfair competition lawsuits in the state. The changes
include several notes of interest for Texas practitioners, says Matthew
Simmons of Littler Mendelson.
Read full article »

Opinion
How Lawyers Can Help Save The Planet
Over a dozen major law firms have joined our effort to overcome the legal
obstacles that states, cities and businesses face in fighting climate change.
But more lawyers are needed, say Michael Gerrard of Columbia Law School
and John Dernbach of Widener University Commonwealth Law School.
Read full article »

LEGAL INDUSTRY

Ex-Willkie Co-Chair Pleads Guilty In 'Varsity Blues'
Gordon Caplan, the former co-chair of Willkie Farr & Gallagher LLP, pled
guilty Tuesday in Boston federal court to paying $75,000 to the mastermind
of the "Varsity Blues" nationwide college admissions scheme to have a
proctor alter his daughter’s ACT exam answers.
Read full article »

Munger Atty Confirmed To 9th Circ. Over Calif. Sens.' Criticism
In keeping with a recent trend, the Senate confirmed one of President Donald
Trump’s judicial nominees, Munger Tolles & Olson LLP partner Daniel P.
Collins, to the Ninth Circuit on Tuesday without support from either home
state senator.
Read full article »

House Dems Threaten Court Row After McGahn Skips Hearing
House Democrats threatened to go to federal court to force the testimony of
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EMPLOYMENT

Thursday, May 9, 2019

TOP NEWS

EEOC Regains Quorum As Senate Confirms New Chair
The U.S. Senate confirmed Janet Dhillon — a veteran in-house attorney and
Skadden alum — as chair of the Equal Employment Opportunity Commission
on Wednesday, giving the agency the quorum it needs as employers clamor
for clarity on its recently reinstated pay data survey.
Read full article »

AFL-CIO Chief, Ex-NLRB Chair Rip 'Toothless' Labor Law
Labor law advocates including AFL-CIO President Richard Trumka and
former National Labor Relations Board Chairman Mark Gaston Pearce
blasted federal labor law as impotent at a hearing Wednesday on a sweeping
Democratic proposal to overhaul union rights by upping penalties for labor
law violators and easing workers' paths to forming unions.
Read full article »

Commission-Only Workers Can Get OT, Top Mass. Court Says
Employees who are paid entirely on commission or advances on commission
are still entitled to time and a half for any overtime under Massachusetts
wage laws, the state's top court ruled Wednesday, resolving questions posed
by the federal courts.
Read full article »

Merck Legally Denied Union Workers Day Off, NLRB Says
Merck wasn’t motivated by illegal anti-union sentiment when it prevented
most of its unionized U.S. workers from taking part in a companywide
“Appreciation Day,” a paid day off it granted before Labor Day weekend in
2015, the National Labor Relations Board ruled Tuesday.
Read full article »

California Teachers Can't Use Janus To Get Back Union Fees
A California federal judge ruled Wednesday that teachers can't recoup
agency fees they paid to their unions before the U.S. Supreme Court's
landmark Janus decision, finding that the unions were allowed to contend
that they collected the fees in good faith before the high court ruled them
unconstitutional. 
Read full article »

Jury Awards Sleep-Deprived Trucker $80M After Crash
A Texas state jury Tuesday unanimously awarded $80 million to a truck
driver who fell asleep and crashed after being forced by his bosses to alter
his log book and then drive without the required amount of rest, according to
a verdict form.
Read full article »

DISCRIMINATION

NJ College Must Face Fired GC's Retaliation Claims
Essex County College in New Jersey has fallen short in its bid to escape its
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former general counsel's claims she was fired in retaliation for writing a report
on inadequate oversight of the college's finances, but the school defeated her
contract-related claims.
Read full article »

WAGE & HOUR

Safelite Strikes $8.2M Deal To Settle Wage Suit
Safelite has agreed to pay about $8.2 million to settle a class action claiming
the windshield replacement giant shortchanged California workers on wages
and breaks, according to federal court filings.  
Read full article »

DOL Gets $2.8M In Back Pay For Gov’t Contractor's Workers
A Virginia-based company that contracted with the federal government to
examine homes affected by natural disasters has agreed to pay more than
$2.77 million to thousands of workers who were allegedly shorted on pay and
overtime, the U.S. Department of Labor said Wednesday.
Read full article »

Ex-Servers Tell Jury Mario Sbarro Shorted Them On Pay
Several tipped workers for a now-closed steakhouse testified before a New
York federal jury Wednesday that famed restaurateur Mario Sbarro and his
son systematically deprived them of their full pay as the business struggled to
survive, claiming the Sbarros failed to pay minimum and overtime wages.
Read full article »

NO-POACH

Former Jiffy Lube Worker Says It Can't Slip No-Poach Suit
Jiffy Lube can't duck a proposed class action just because it puts its allegedly
anti-competitive no-poach provision barring recruitment and hiring between
sister franchisees into its franchise agreements, a former worker has told a
Pennsylvania federal judge.
Read full article »

NONCOMPETES

Insurer Can't Sue, Then Demand Arbitration, Fla. Court Says
A Florida appeals court said Wednesday that insurer AmeriLife can’t sue a
former sales agent for violating his employment contract and then demand
arbitration for his counterclaims based on that same contract.
Read full article »

WHISTLEBLOWER

Whistleblower Suit Alleging Unnecessary Heart Tests Beats
On
Phlebotek Corp. and now-defunct CardioDx can't escape a False Claims Act
suit alleging they subjected patients to unnecessary heart tests to bilk
Medicare, a California federal judge ruled Wednesday, saying the
whistleblower had adequately laid out kickback claims and other purported
wrongdoing.
Read full article »

Faulty Ch. 7 Forms Don't Kill Whistleblower Suit: 2nd Circ.
A whistleblower’s suit against former employer CGI Group Inc. can’t be
tossed just because he failed to list it on some documents in his personal
bankruptcy, the Second Circuit said Wednesday, finding there was no
evidence of “intentional wrongdoing.”
Read full article »
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EXPERT ANALYSIS

Employee Arbitration Pact Pointers From Calif. Courts
In parallel with the U.S. Supreme Court's Epic Systems and Lamps Plus
opinions on employee arbitration agreements, California appellate courts
recently contributed two rulings that highlight opportunities for employers to
succeed or fail when drafting such contracts, says Benjamin Treger of
Hirschfeld Kraemer.
Read full article »

No-Match Letters Raise 4 Areas Of Concern For Employers
Recently, the Social Security Administration has resumed mailing "no-match"
letters informing employers of mismatches between their employees' names
and Social Security numbers. When responding to such letters, employers
must walk the fine line between good faith compliance and discrimination,
says Becki Young of Grossman Young.
Read full article »

Opinion
Ill. Workers' Comp Bill Should Not Apply Retroactively
Pending legislation in Illinois would let workers file suit against former
employers for asbestos-related illnesses after they are no longer eligible to
bring workers’ compensation claims. If the bill becomes law, defense counsel
must be prepared to argue that its retroactive application would be
unconstitutional, says William Irwin of Segal McCambridge.
Read full article »

LEGAL INDUSTRY

Titan Of The Plaintiffs Bar: Gibbs Law Group's Eric Gibbs
Like many successful plaintiffs attorneys, Eric Gibbs says he is motivated to
hold powerful interests accountable for wrongdoing. But back in 1988, Gibbs
had a more modest inspiration for taking a $5-an-hour job sorting mail and
making copies at a San Francisco law firm: He was sick of working nights.
Read full article »

Law360 Names Attys Who Moved Up The Firm Ranks In Q1
A promotion to partner or election to practice group chair means lots of well-
deserved recognition within a firm and in the larger legal community. Law360
reveals the list of attorneys whose commitment to excellence earned them
highly coveted spots in the law firm leadership ranks. Find out if your old
legal friends — or rivals — moved up in the first quarter of the year.
Read full article »

'We Don't Direct' Probes, Feds Say After Paul Weiss Ruling
Federal officials sought on Wednesday to draw a line between making
requests of a company's lawyers and directing a company's internal
investigation, days after a judge found the government had essentially
outsourced its investigation into a Deutsche Bank trader to the bank's
lawyers at Paul Weiss.
Read full article »

Quinn Attys Slam 'Concocted' Contempt Bid In Kraft Case
Two Quinn Emanuel partners defending New England Patriots owner Robert
Kraft in his Florida solicitation case slammed a contempt motion that accused
them of asking misleading questions during a hearing, saying Wednesday
that prosecutors were trying to distract from their own failings.
Read full article »

2nd Circ. Pick Confirmed Despite No Home-State Support
The Senate confirmed another of President Donald Trump’s judicial
nominees Wednesday, this time for the Second Circuit, despite the pick
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TOP NEWS

EEOC Wins $3.3M Verdict Against Strip Club In Race Bias Suit
A Mississippi federal jury has sided with the U.S. Equal Employment
Opportunity Commission and found that a strip club in the state had
discriminated against five black dancers, awarding more than $3.3 million in
damages.
Read full article »

Benefits Of Arbitration Pacts Hotly Debated At House Hearing
A fault line emerged at a House Judiciary subcommittee hearing Thursday
over whether arbitration agreements that limit class actions are beneficial for
workers and consumers, with proponents of such pacts saying they give
people a chance to pursue small-dollar claims and opponents arguing
instead that they make potential claims vanish.
Read full article »

Ex-BigLaw Atty Who Killed Wife Fights Her Estate's Civil Suit
The former Fisher Phillips employment partner sentenced to life in prison for
the murder of his wife told a Georgia appellate court on Thursday that his
wife’s estate had no standing to bring a wrongful death action, arguing that
he reserves that right, since he is the surviving spouse.
Read full article »

Prison Health Giant Settles EEOC Disability Bias Suit For $1M
A national prison health-care provider agreed Thursday to pay nearly $1
million to resolve a U.S. Equal Employment Opportunity Commission suit
claiming the company refused to accommodate disabled employees and had
a “medical termination” policy that axed anyone who exhausted a 30-day
medical leave.
Read full article »

Staffing Agency Settles Birth Injury Case Jury Tagged At $31M
A staffing agency settled claims that one of its nurses failed to properly
monitor a baby during his delivery at Massachusetts General Hospital just
moments before a jury returned a $30.55 million verdict Wednesday finding
the agency responsible for the now-6-year-old's severe brain damage.
Read full article »

DISCRIMINATION

NJ Hospital Ducks Suit From Ex-Worker Who Slept On Job
A former hospital employee who was fired for sleeping on the job has fallen
short in an attempt to revive her whistleblower suit against the facility after a
New Jersey state appeals court said Thursday that the medical center had
stated a legitimate reason for her termination.
Read full article »

Del Taco Pushes Arbitration In EEOC Sex Harassment Suit
Del Taco urged a California federal judge Thursday to send to arbitration
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claims brought by the U.S. Equal Employment Opportunity Commission
alleging the fast food restaurant chain discriminated against a putative class
of its female employees and subjected them to sexual harassment.
Read full article »

Investors Fight Papa John's Bid To Ditch Stock-Drop Suit
A proposed class of investors on Wednesday asked a New York federal court
not to let Papa John's International Inc.'s founder and its CEO escape their
suit over a stock drop following the discovery of a "shockingly lewd"
workplace culture cultivated by the pizza empire and its two top executives.
Read full article »

NONCOMPETES

Fla. Security Cos. Look To Ditch No-Poach Conspiracy Suit
The owners of multiple private security guard companies and their attorneys
fought back Wednesday against a proposed class action accusing them of
running a no-poaching conspiracy to suppress security guard wages, arguing
the suit is trying to transform uncontroversial noncompete agreements into a
federal antitrust case.
Read full article »

Jiffy Lube Worker Wants No-Poach Case Kept In Pa.
A former Jiffy Lube worker explained to a Pennsylvania federal court that he
filed his suit challenging no-poach provisions in the company's franchise
agreements in the district where the pacts prevented him from both "coming
and going" and that the case should not be transferred to Texas.
Read full article »

TRADE SECRETS

Ex-GE Worker Cops To Scheme To Nick Trade Secrets
Federal prosecutors announced Thursday that a former General Electric
engineer has copped to charges that he plotted with another former worker to
use trade secrets allegedly stolen from the energy giant to benefit a
competing business they formed.
Read full article »

WHISTLEBLOWER

Hospital Giant Abandons FCA Case At Supreme Court
Hospital chain Intermountain Healthcare has settled a high-profile case
alleging unnecessary heart procedures, eliminating yet another opportunity
for the U.S. Supreme Court to clarify how precisely False Claims Act suits
must describe purportedly improper billing.
Read full article »

WORKER SAFETY

Atty-Client Conduct Derailed Train Yard Injury Suit: Panel
The Sixth Circuit on Wednesday snuffed a former Wisconsin Central Ltd.
employee's suit seeking damages for a 2013 railway yard injury, saying the
worker and his attorney's refusal to fully cooperate with a court-ordered
medical review derailed the suit.
Read full article »

Ex-NFLers Lose Bid To Overturn Tighter Concussion Rules
Attorneys for the thousands of retired NFL players covered by the league's
landmark concussion settlement suffered a bruising defeat on Thursday
when the Pennsylvania federal judge overseeing the program denied their
bid to overturn new, restrictive medical rules that many view as a gift to the
NFL.
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Read full article »

WRONGFUL TERMINATION

Ex-Citgo Exec Says She Was Fired Over Kickback Refusal
The former vice president of human resources for Citgo has sued the oil
giant, alleging she was fired by its then-chief executive officer in 2017 after
refusing to participate in three illegal kickback schemes.
Read full article »

VA Reinstates Fired Med. Center Chief Amid Court Challenge
The U.S. Department of Veterans Affairs has reinstated the former director of
its Washington, D.C., Medical Center, previously fired — twice — for alleged
mismanagement, after he challenged his second firing under a rapid
termination law, according to a recent court filing.
Read full article »

EXPERT ANALYSIS

Claiming The 'Iron Throne' With A Noncompete?
While watching events unfold on the final season of "Game of Thrones," it
occurred to me: Many of Daenerys Targaryen’s problems concerned with her
claim to the Iron Throne might have been solved with an enforceable
noncompete, says Emily Wajert of Kramer Levin.
Read full article »

Cybersecurity Enforcement Shouldn't Be Left To FCA Relators
The denial last week of a contractor's motion to dismiss a False Claims Act
case in the Eastern District of California wrongly looks to whistleblowers for
cybersecurity enforcement and may allow cybersecurity to become the qui
tam bar’s next feeding ground, say Robert Metzger and Stephen Bacon at
Rogers Joseph O'Donnell.
Read full article »

Opinion
Calif. Fair Pay Law Is Unfair To Startup Founders
It's time for legislatures and courts to recognize the unfair burden the
California Fair Day’s Pay Act has placed on company leaders — like
founders of California startups — by holding them liable for failure to pay
wages, say David Siegel and Mital Mikada of Grellas Shah.
Read full article »

EEOC Data Rules Pose 2 Equal Pay Study Challenges
New reporting requirements will provide the U.S. Equal Employment
Opportunity Commission with additional data to evaluate employers’ pay
practices, but the type of data to be collected and the statistical tests the
EEOC proposes may result in several issues for employers, says Audrius
Girnius at Advanced Analytical Consulting Group.
Read full article »

LEGAL INDUSTRY

The Law360 400
Kirkland & Ellis LLP has redefined what it means to be the biggest of BigLaw
— weighing in at 2,116 attorneys by year end 2018 and becoming the first
firm since Law360 began tracking law firm head counts to top 2,000 U.S.-
based attorneys.
Read full article »

Titan Of The Plaintiffs Bar: Wigdor's Douglas H. Wigdor
Douglas H. Wigdor of Wigdor LLP is among the most prominent litigators in
the current nationwide reckoning on sexual misconduct — and perhaps the
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From: Burdick, Ruth E.
To: Arbesfeld, Mark; Barham, Jeffrey; Bock, Richard; Boda, Dolores; Carlton, Peter J.; Coleman, Jocelyn; Colwell,

John F.; Cowen, William B.; Emanuel, William; Finkelstein, Marci J.; Free, Douglas; Giannasi, Robert (ALJ);
Goldstein, Steven; Head, Brittani; Jacob, Fred; Kaplan, Marvin E.; Krafts, Andrew J.; Kraus, Grant; Lambert,
Malissa; Lennie, Rachel G.; Lucy, Christine B.; McFerran, Lauren; ML-HQ-Advice; ML-HQ-Appellate and Supreme
Court Litigation Brch; ML-HQ-Contempt, Compliance, and Special Lit Branch; ML-HQ-Solicitor"s Office; Murphy,
James R.; Platt, Nancy; Qureshi, Farah Z.; Rappaport, Steve; Ring, John; Rothschild, Roxanne L.; Sophir, Jayme;
Stock, Alice B.; Walkowiak, Robert G; Watts, Elicia; Zick, Lara S.

Cc: McKinney, M. Kathleen; Dormon, Rebecca A.; Hightower, Sandra L.; Wilkes, Andrea J.
Subject: Eleventh Circuit decision in Outokumpu Stainless USA, LLC f/k/a Thyssenkrupp Stainless USA, LLC, Board Case

15-CA-070319 (reported at 365 NLRB No. 127)
Date: Wednesday, May 22, 2019 5:45:14 PM
Attachments: Outokumpu Stainless 17 15498  Brief.pdf.pdf

In an unpublished opinion that issued on Monday, May 13, 2019, the Eleventh Circuit
enforced the Board’s order issued against this operator of a facility in Calvert, Alabama,
that produces and sells stainless steel on a non-retail basis.  The Board’s order entered a
default judgment against the employer for non-compliance with a settlement agreement
that resolved unfair-labor-practice charges alleging multiple violations of Section 8(a)(1) of
the Act prior to an election in which its employees were to vote on whether to be
represented by the United Steel, Paper and Forestry, Rubber, Manufacturing, Energy,
Allied Industrial and Service Workers International Union, AFL-CIO. 
 
Among other provisions, the settlement agreement included a notice-posting requirement
and a provision authorizing the Board to enter default judgment if the employer failed to
comply with its terms.  Ten days before posting the Board’s remedial notice, the employer
posted and emailed to employees a side letter that contained statements that it had not
been found guilty of anything and blamed the union for the election delay.  The side letter
remained posted near the Board’s remedial notice for the full 60-day posting period.  The
regional director determined that the employer’s posting and dissemination of the side
letter diminished the remedial effect of the remedial notice and constituted noncompliance
with the settlement agreement.  The administrative law judge agreed.  On review, the
Board (Members Pearce and McFerran, Chairman Miscimarra dissenting in part) found the
side letter constituted non-compliance and entered a default judgment.
 
On review, the court upheld the Board’s finding of non-compliance with the settlement
agreement, noting that the posting of such side letters have been found by the Board and
courts to constitute non-compliance with remedial-notice posting requirements for nearly
50 years.  Under that precedent, the court held that the employer’s side letter “subverted
the purpose and effectiveness” of the Board’s remedial notice.  Further, the court held that
the employer’s non-compliance “triggered” the agreement’s default provision, and that the
Board appropriately entered a default judgment.  The court rejected the employer’s
contention that the side letter merely expressed the employer’s viewpoint and that thus
default judgment was improper.  Rather, the court concluded that “[n]either Section 8(c) [of
the Act] nor the First Amendment insulate the [employer] from breach of the Settlement
Agreement by undermining its purpose.” 



 
The court’s unpublished opinion is here, and the Board’s brief to the court is attached.
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William B.; Emanuel, William; Finkelstein, Marci J.; Free, Douglas; Giannasi, Robert (ALJ); Goldstein, Steven;
Head, Brittani; Jacob, Fred; Kaplan, Marvin E.; Krafts, Andrew J.; Kraus, Grant; Lambert, Malissa; Lennie, Rachel
G.; Lucy, Christine B.; McFerran, Lauren; ML-HQ-Advice; ML-HQ-Appellate and Supreme Court Litigation Brch;
ML-HQ-Contempt, Compliance, and Special Lit Branch; ML-HQ-Solicitor"s Office; Murphy, James R.; Platt, Nancy;
Qureshi, Farah Z.; Rappaport, Steve; Ring, John; Robb, Peter; Rothschild, Roxanne L.; Sophir, Jayme; Stock,
Alice B.; Walkowiak, Robert G; Watts, Elicia; Zick, Lara S.

Cc: Watson, Timothy; Gonzalez, Ofelia; Martinez, Steve
Subject: Eleventh Circuit decision in Security Walls, LLC, Board Case 16-CA-152423 (reported at 365 NLRB No. 99)
Date: Wednesday, May 1, 2019 10:01:59 AM
Attachments: Secuity Walls  Inc. 17 13154  Brf.pdf.pdf

In a published opinion that issued on Tuesday, April 23, 2019, the Eleventh Circuit
enforced the Board’s order issued against this Tennessee-based provider of security
services which, in 2014, assumed a contract from a predecessor contractor to provide armed
security guard services at the IRS facility in Austin, Texas.  In doing so, the court upheld
the findings of the Board (Members Pearce and McFerran, Chairman Miscimarra
dissenting) that the employer violated Section 8(a)(1) and (5) of the Act by unilaterally
changing its disciplinary policy when it discharged three guards, and by refusing to
bargain over the discharges with the employees’ representative, the International Union,
Security, Police and Fire Professionals of America.  The court also held that the Board did
not abuse its discretion in denying the employer’s motions to reopen the record and to
amend its answer.
 
Shortly after assuming the security contract, the employer commenced negotiations for a
collective-bargaining agreement with the union.  While negotiations were ongoing, the
employer adopted a disciplinary policy that established a detailed progressive system
listing specific violations and corresponding disciplinary actions, from verbal counseling to
immediate discharge.  In 2015, after the policy had been in effect for more than a year, two
guards were distracted while attempting to correct an error in a logbook and a woman
walked into the IRS facility undetected.  A week later, another guard was momentarily
looking down to adjust his chair and did not notice that a woman and child had walked
into the facility.  The employer opened investigations and suspended the three guards,
none of whom had prior discipline.  After consulting with the IRS contracting officer, who
made clear that the employer had discretion on how to discipline the guards, the employer
decided to discharge them and thereafter refused to bargain with the union over the
discharges. 
 
The administrative law judge issued a decision finding that the employer unlawfully
implemented unilateral changes to the progressive discipline policy when it discharged the
guards and unlawfully refused to bargain.  After exceptions were filed, the employer filed
motions to reopen the record and to amend its answer to the complaint, wherein it had
admitted that its decision to discharge the three guards was discretionary.  Rather, the
employer claimed that certain post-hearing events demonstrated that it had no choice but
to discharge the guards, and proffered an affidavit concerning its attempt to reinstate the



employees and an IRS notification that it would not allow reinstatement.  On review, the
Board agreed with the judge that the employer “unilaterally changed its progressive
disciplinary policy [by treating] the discharge of the three guards as a mandatory penalty,”
and unlawfully refused to bargain, post-discharge.  The Board denied the motions,
concluding that the proffered evidence, if true, would not require a different result and was
available at the time of the hearing and thus not newly discovered. 
 
Before the court, the employer argued, for the first time, that a policy statement contained
in its contract with the IRS included standards of conduct that, among other things, left it
no choice but to discharge the guards.  The court rejected that argument, noting that “our
interpretation of the [IRS policy statement] and the Board’s are identical”—nothing in the
statement required the guards’ removal.  Turning to the evidence proffered with the
motions, the court pointed to the Board’s finding that no one at the IRS ordered the
discharges and that any after-the-fact evidence “that the IRS would have required as much is
beside the point.”  Accordingly, the court held it was reasonable for the Board to deny the
motions because granting them would not compel a different result. 
 
The court’s opinion is here, and the Board’s brief to the court is attached.
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 STATEMENT REGARDING ORAL ARGUMENT 
 

The Board believes that oral argument will aid the Court in deciding the 

issues presented in this case.   

iii 
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UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

______________________ 
 

No. 17-13154-K 
______________________ 

 
SECURITY WALLS, INC. 

 
Petitioner/Cross-Respondent 

 
v. 
 

NATIONAL LABOR RELATIONS BOARD 
 

Respondent/Cross-Petitioner 
 

______________________ 
 

ON PETITION FOR REVIEW AND CROSS-APPLICATION  
FOR ENFORCEMENT OF AN ORDER OF 

THE NATIONAL LABOR RELATIONS BOARD 
______________________ 

 
BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 

______________________ 
 

STATEMENT OF JURISDICTION 
 

This case is before the Court on the petition of Security Walls, Inc. (“the 

Company”) for review, and the cross-application of the National Labor Relations 

Board for enforcement, of a Board Order issued against the Company finding that 

it unlawfully made unilateral changes to its disciplinary policy and failed to 

bargain with the International Union, Security Police and Fire Professionals of 

America (“the Union”) following the discharge of three employees.  The Board 
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had jurisdiction under Section 10(a) of the National Labor Relations Act, as 

amended, 29 U.S.C. §§ 151, 160(a) (“the Act”).  The Board’s Decision and Order 

issued on June 15, 2017, and is reported at 365 NLRB No. 99.  (A3 pp.116-35.)1   

The Court has jurisdiction over this proceeding because the Board’s Order is 

final under Section 10(e) and (f) of the Act, 29 U.S.C. § 160(e) and (f).  The 

petition and application were timely, as the Act provides no time limits for such 

filings.    

STATEMENT OF THE ISSUES 

1. Did the Board reasonably determine that the Company violated 

Section 8(a)(5) and (1) of the Act by unilaterally changing its disciplinary policy 

when it discharged the three security guards? 

2. Did the Board reasonably determine that the Company violated 

Section 8(a)(5) and (1) of the Act by failing and refusing to bargain with the Union 

post-discharge? 

3. Did the Board act within its discretion in rejecting the Company’s 

motions to reopen the record to adduce additional evidence and to amend its 

answer? 

1 Consistent with 11th Circuit Rule 28-5, references are to the three-volume 
appendix and the page number.  For example, “A3 p.112” denotes Appendix 
Volume 3, page 112.  “Br.” refers to the Company’s opening brief.  References 
preceding a semicolon are to the Board’s findings; those following are to the 
supporting evidence. 

2 
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STATEMENT OF THE CASE 

 Starting in March 2014, the Company began providing security guards at an 

Internal Revenue Service (“IRS”) Austin, Texas facility, succeeding another 

employer that had a collective-bargaining agreement with the Union.  The 

Company did not adopt its predecessor’s agreement and instead commenced 

bargaining with the Union to reach a new agreement.  Before the Company and the 

Union reached an initial collective-bargaining agreement, the Company discharged 

three employees, prompting the Union to file an unfair-labor-practice charge.  The 

Board’s General Counsel issued a complaint alleging that the Company’s failure to 

notify and bargain with the Union prior to discharging the employees violated 

Section 8(a)(5) and (1) of the Act, 29 U.S.C. § 158(a)(5) and (1).  The General 

Counsel also alleged, alternatively, that the Company violated Section 8(a)(5) and 

(1) by unilaterally changing its progressive discipline policy.   

 After a one-day hearing, the administrative law judge issued a decision and 

recommended order finding support for the General Counsel’s alternative theory 

that the Company unlawfully implemented unilateral changes to the progressive 

discipline policy.  The judge did not determine whether the Company’s failure to 

bargain pre-discharge violated the Act; instead, the judge found that the Company 

unlawfully failed to engage in post-discharge bargaining with the Union.    

3 
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The Company, the General Counsel, and the Union filed exceptions to the 

judge’s decision.  The Company also filed a motion to reopen the record and 

remand the case to the judge in light of “further evidence.”  The Company 

subsequently filed a supplemental motion seeking to withdraw its answer to the 

complaint, wherein it admitted that its decision to terminate the three guards was 

discretionary.  The Company claimed that “recent evidence” precluded any finding 

that the discharges were discretionary.  That evidence consisted of post-hearing 

events, including the Company’s attempt to reinstate the discharged employees, 

and the IRS’s notification to the Company that it would not allow reinstatement.  

The General Counsel opposed both motions. 

 On review, the Board affirmed the judge’s findings and modified the 

recommended remedy.  The Board agreed with the judge that the Company had 

“unilaterally changed its progressive disciplinary policy [by treating] the discharge 

of the three guards as a mandatory penalty.”  (A3 p.118.)  Further, the Board 

agreed with the judge that the Company had unlawfully refused to bargain with the 

Union after discharging the three guards.  The Board also denied the Company’s 

motion to reopen the record to introduce evidence obtained after the judge issued 

his recommended decision and its request to withdraw and amend its answer. 

 

 

4 
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  I. THE BOARD’S FINDINGS OF FACT 

A. Background; the parties 

The Company, based in Tennessee, provides security and private 

investigation services.  Its chief manager is Juanita Walls.  Effective March 1, 

2014, the Company assumed a contract from a predecessor contractor to provide 

armed security guard services at the IRS facility in Austin, Texas.  Scott Carpenter 

was the Company’s project manager for the contract between the Company and the 

IRS, and John Sears was the contracting officer representative (“COR”), the IRS 

official responsible for the administration of the contract.  (A3 pp.116-17; A1 

pp.27, 58, A2 pp.11, 12, 24.) 

As noted above, the predecessor contractor had a collective-bargaining 

agreement with the Union for a unit of security guards.  The Company declined to 

adopt that agreement.  The parties started negotiating for a new collective-

bargaining agreement, ultimately signing an agreement that was effective 

September 1, 2015.  (A3 p.116 n.2; A1 p.156, A2 p.168.) 

B. The IRS and the Company Execute a Performance Work 
Statement 

 
In March 2014, shortly after assuming the contract at the Austin IRS facility, 

the Company posted at that facility a “Performance Work Statement” (“PWS”), 

which was part of the Company’s agreement with the IRS to provide guard 

services at the Austin facility.  The PWS included a “Standards of Conduct” 

5 
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section, which laid out the responsibilities of the Company and the IRS with regard 

to employees providing guard services.  Generally, the PWS required the Company 

to ensure certain levels of employee performance and conduct.  (A3 pp.116-17; A1 

p.116, A2 pp.31-95.) 

The PWS also reserved to the IRS the right to request that the Company 

remove immediately any employee who “has been disqualified for either 

employment suitability, performance suitability, or security reasons, or who is 

found to be unfit for performing security duties during his/her tour of duty.”  (A3 

p.116; A2 p.75.)  Further, the PWS authorized the contracting officer (“CO”) and 

COR to cause the removal of any contract employee for failure to adhere to the 

standards of conduct.  (A3 p.116; A2 p.75.)  The standards also set forth certain 

employee conduct that is grounds for the IRS to immediately remove the Company 

from performing under the contract, including: “Neglecting duties by sleeping 

while on duty, failing to devote full-time and attention to assigned duties . . . or any 

other act that constitutes neglect of duties.”  (A3 p.117; A2 p.77.)  Under certain 

circumstances, PWS violations allow the IRS to terminate its contract with the 

Company for guard services.  (A3 p.116; A2 pp.74-75.) 

C. The Company Issues a Disciplinary Action/Policy Statement in 
April 2014 that Superseded All Other Policies 

 
On April 25, 2014, without bargaining with the Union, the Company 

unilaterally adopted a “Disciplinary Action/Policy Statement” (“the Policy 

6 
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Statement”) that applied to all guards working at the Austin IRS facility.  

Carpenter and Walls were the signatories on the Policy Statement.  It provided: 

“This policy statement is the official policy of [the Company] and supersedes all 

other policies concerning this subject.”  (A3 p.117; SA p.4.2)   

The Policy Statement established a detailed progressive disciplinary system 

and listed specific violations and corresponding disciplinary actions.  Lesser 

violations resulted in verbal counseling, whereas serious violations resulted in 

immediate termination.  Violations warranting immediate termination, even upon 

first offense, were: refusal to cooperate in an investigation; sleeping on duty; 

sexual activities on the job; falsification, unlawful concealment, removal, 

mutilation, or destruction of any official document or record; or concealment of 

material facts by willful omission from official documents, records or statement.  

Under the progressive system, if a violation of written rules resulted in a breach of 

security, then that violation “counts as a third or fourth offense based on previous 

offenses.”  A third offense called for a two-day suspension, and a fourth offense 

called for termination.   (A3 p.117; SA pp.2-3.) 

 

 

2 SA refers to the Supplemental Appendix filed by the Board simultaneously with 
this brief. 
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D. Two Separate Incidents Involving Unauthorized Persons Entering 
the Facility Occur; the Company Investigates both Incidents  

 
On April 15, 2015, after the progressive disciplinary policy had been in 

effect for one year, security guard Jason Schneider relieved fellow guard and union 

president John Klabunde, who was scheduled to take a break.  Both guards had to 

sign in and out of a logbook.  Klabunde made an error while signing out, and as the 

two guards were “momentarily” focused on correcting the error, a woman walked 

into the Austin IRS facility undetected.  That same day, the Company opened an 

investigation, and the next day, it suspended Klabunde and Schneider.  Neither had 

ever previously been disciplined.  (A3 p.117; A1 pp.82-85, 107-09, A2 pp.182-83.) 

On April 19, Klabunde, acting as union president, contacted Site Supervisor 

Frederico Salazar and requested information about his and Schneider’s 

suspensions.  Among other things, Klabunde asked which company policy the two 

guards allegedly violated, why the two guards with “clean records” were 

suspended, and why the suspension exceeded two days when company policy 

included only two-day suspensions.  The Company does not appear to have 

responded to Klabunde’s email.  (A3 p.117; A2 pp.203-04.) 

On April 22, while security guard Christopher Marinez was adjusting his 

chair to improve his sightline for guard duty, a woman and child walked into the 

Austin IRS facility undetected.  The Company suspended Marinez the same day 
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and opened an investigation into the incident.  Like the other two guards, Marinez 

had never received any prior discipline.  (A3 p.117; A1 pp.125-26, A2 pp.185-86.) 

E. The Union Files a Grievance Over the Suspensions; the Company 
and COR Sears Discuss the Incidents; the IRS Does Not Ask the 
Company To Discharge Any of the Three Guards 

 
On April 23, the Union filed a grievance concerning all three suspensions, 

alleging that the Company had failed to adhere to its disciplinary policy.  That 

same day, COR Sears emailed Carpenter, the Company’s project manager, to 

discuss the second security breach in one week.  Sears expressed concern that there 

was another breach in such a short time and told Carpenter that he hoped the 

Company had an effective discipline system to deter future violations.  Sears 

indicated that he was also unwilling to “accept substandard services and that those 

associated with this contract need to understand that,” but he hoped that he and 

Carpenter could “make some significant progress” when Carpenter was at the 

facility the next day.  (A3 p.117; A2 pp.188-90.) 

Two hours later, COR Sears emailed again.  In that message, he indicated 

that he had watched the video footage of the breach occurring during Marinez’s 

shift, and “[l]ike the previous incident last week, it was a matter of the breach 

occurring when [Marinez] turned his back momentarily to apparently adjust his 

chair.”   Sears explicitly stated that, in his opinion, “[i]t was not a matter of 

careless behavior.”  Sears then concluded with: “I hope [the Company] can address 
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this so the guards are paying greater attention to details so we don’t miss these 

types of incidents.”  (A3 p.117; A2 pp.188-90.) 

Carpenter replied that he would review the footage the next day with Sears, 

and that, in his view, the security guards “neglected their most primary duty.”  

Sears replied the next morning, April 24, and simply noted his agreement.  (A3 

p.117; A2 pp.188-90.) 

F. The Company Finalizes Its Investigation and Recommends 
Discharge for All Three Guards 

 
On April 24, Carpenter finalized his two investigative reports, which are 

identical in all relevant, substantive respects.  He concluded that Klabunde, 

Schneider, and Marinez each committed a “serious breach of security” by 

neglecting “to devote full time attention to [] primary duties.”  Carpenter 

determined that the “neglectful actions” of the three guards violated two PWS 

provisions – Section 6.6.4.12 (violation of security procedures) and 6.6.4.21 

(neglecting duties).  (A3 p.117; A2 pp.182-83, 185-86.)   

In the recommendation, Carpenter first cites that provision of the PWS that 

allows the IRS to request the Company to remove an employee for specific 

reasons.  (A3 p.117; A2 pp.182-83, 185-86.)  The reports do not indicate that the 

IRS made any such a request for any of the three guards.  The reports then 

reference the PWS provision that obligates the Company to “ensur[e] that [its] 

employees conform to acceptable standards of conduct.”  (A3 p.117; A2 pp.182-
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83, 185-86.)  According to the reports, Carpenter viewed the violations as cause for 

immediate removal and determined that the Company’s obligation to ensure that 

employees conform to acceptable standards of conduct was “non-discretionary and 

necessarily supersede[d] and [took] precedence over any other policy or standard 

not contained in the PWS, including [the Company’s] internal disciplinary 

standards and policies.”  (A3 p.117; A2 pp.182-83, 185-86.)  The reports then 

recommended that all three guards “be relieved of [their] duties and terminated 

from employment with [the Company].”  (A3 p.117; A2 pp.182-83, 185-86.)   

G. Site Supervisor Salazar Tells the Three Guards They Are 
Discharged; the Company Denies the Union’s Grievance and 
Indicates that the Discharges Are Only Recommendations 
Pending Final Decision by Chief Manager Walls  

 
On April 28, Salazar held a meeting with the three guards and Union 

Steward Orlando Marquez.  At the meeting, Salazar told the guards that they were 

discharged, and he gave them supporting documents, including Carpenter’s 

investigative reports.  (A3 pp.117, 130; A1 pp.32, 88, 109-11, 136-37.) 

On April 29, counsel for the Company, Ed Holt, responded to the Union’s 

April 23 grievance.  The response notifies the Union that Carpenter’s investigative 

reports recommended the guards’ termination “due to violation of specific 

requirements set out in the Standards of Conduct contained in the [PWS].”  

According to the response, “the alleged violations . . . fall under specifications of 

the PWS, and are outside the conduct defined in [the Company’s] internal 
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Disciplinary Action/Policy Statement.”  The Company’s position, then, was that 

the “appropriate disciplinary action is neither specified in, nor controlled by 

company policy [and] is based upon the provisions of the PWS.”  The grievance 

response stated further that discharge was a “recommendation[] only” and not a 

“final action or outcome.”  The Company advised the Union that the three guards 

would remain on suspension pending Walls’ final decision.  The Company also 

informed the Union that the response was “not an offer to bargain [or] to invoke 

the grievance procedure.”  (A3 pp.117-18; A2 pp.195-96.)   

On May 1, Holt emailed Marquez and told him that Salazar did not have the 

authority to discharge the guards and that the three guards were not yet discharged.  

On May 3, the Union demanded reinstatement for the three guards, which the 

Company ignored.  The Company never notified the Union of Walls’ final 

decision.  (A3 p.118; A1 pp.190-91, SA pp.5-7.) 

II. THE BOARD’S CONCLUSIONS AND ORDER 

On June 15, 2017, the Board (Members Pearce and McFerran; Chairman 

Miscimarra, dissenting) issued a Decision and Order affirming the judge’s rulings 

and conclusions and adopting the recommended order, as modified.  (A3 pp.116-

22.)  The Board found that the Company had violated Section 8(a)(1) and (5) of the 

Act by failing and refusing to bargain with the Union over the discharges of the 

three guards and by unilaterally changing its discipline policy in discharging the 
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guards.  (A3 pp.118-21.)  The Board’s Order requires the Company to cease and 

desist from the unfair labor practices found and, in any like or related manner, 

interfering with, restraining, or coercing employees in the exercise of the rights 

guaranteed them by Section 7 of the Act.  (A3 p.122.)  Affirmatively, the Board’s 

Order requires the Company to rescind the unilateral change to its progressive 

discipline policy and to offer reinstatement to Schneider, Klabunde, and Marinez.  

(A3 p.122.)  The Order also requires the Company to make the three guards whole 

and to remove any reference of the unlawful discharges from their personnel files.  

(A3 p.122.)  The Board also directed the Company to post a remedial notice.  (A3 

p.123.) 

In affirming the judge’s rulings and conclusions, the Board rejected the 

Company’s motion to reopen the record to adduce additional evidence and its 

related supplemental motion to reopen the record to withdraw and amend its 

answer.  (A3 pp.121-22.)  The Board determined that the motions did not meet the 

requirements of 29 C.F.R. § 102.48(d)(1) of the Board’s Rules and Regulations, 

and the Board therefore denied them.3  (A3 pp.121-22.)  Specifically, the Board 

concluded that the motions did not proffer evidence that, if true, would require a 

3 Effective March 2017, certain changes were made to the Board’s rules and 
regulations.  As part of those changes, 29 C.F.R. § 102.48(d)(1) was renumbered 
and is now 29 C.F.R. § 102.48(c)(1).  While the wording of that section has also 
changed, the changes are not relevant to the issues presented by this case, and the 
Board relied on the pre-March 2017 regulation. 
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different result.  The Board also explained that the proffered evidence was 

available at the time of the hearing and was therefore not “newly discovered,” as 

required under the applicable standard.  (A3 pp.121-22.)  

SUMMARY OF ARGUMENT 
 

1. Substantial evidence supports the Board’s finding that the Company 

unilaterally changed its progressive disciplinary policy when it discharged the 

three security guards.  The Board determined that the Company had no policy in 

place at the time of the discharges that compelled termination based on the guards’ 

conduct.  In making this determination, the Board found that the Company’s Policy 

Statement, and not the PWS, set forth the progressive disciplinary system and that 

the Policy Statement did not mandate discharge for such first-time offenses of the 

standards of conduct.  Therefore, in treating the discharges as a compulsory 

penalty, the Company unilaterally changed the terms and conditions of 

employment in violation of the Act.   

The Company now claims, for the first time, that the PWS superseded the 

Policy Statement and, thus, the PWS governed the disciplinary process.  The Court 

should not consider this argument because the Company failed to raise it to the 

Board in the first instance as required under Section 10(e) of the Act.  In any event, 

the Board majority, in responding to a statement made only by the dissenting 

Board member, properly found that the plain language of the Policy Statement 
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established its superiority over all other existing policies.  Further, according to the 

Board majority, even if the PWS took priority over the Policy Statement, the PWS 

itself did not mandate discharge.  The Company’s reliance on the PWS does not, 

therefore, change the critical underlying finding that the Company discharged the 

guards without an obligation to do so under any existing policy.  The Company 

does not undermine this finding by relying on inapplicable caselaw or by implying, 

without any supporting record evidence, that an official other than COR Sears 

could have requested discharge.  

2. Substantial evidence also supports the Board’s finding that the 

Company unlawfully failed to bargain post-discharge with the Union.  The 

Company does not challenge the Board’s underlying findings that a bargaining 

obligation existed, that the Union requested bargaining, and that the Company 

refused to bargain.  Instead, the Company’s only defense to this violation is its 

meritless argument that the Board erred in denying its motions to reopen the 

record.  Therefore, if the Court upholds the Board’s denial of the Company’s 

motions, the violation should be summarily upheld.  

3. The Board acted well within its discretion in denying both the motion 

to reopen the record to adduce additional evidence and the related supplemental 

motion to reopen the record to amend the Company’s answer to deny that its 

decision to discharge the guards was discretionary.  As the Board properly 
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considered, the Company’s motions failed to meet the requirements set forth in 29 

C.F.R. § 102.48(d)(1).  Specifically, neither motion offered to present evidence, if 

true, that would change the outcome of the Board’s decision.  Further, the Board 

determined that the Company’s motions relied on proffered evidence that was both 

speculative and involved post-hearing events, and thus fell short of meeting the 

requisite standard.   

ARGUMENT 

I. THE BOARD REASONABLY DETERMINED THAT THE 
COMPANY VIOLATED SECTION 8(a)(5) AND (1) OF THE ACT BY 
UNILATERALLY CHANGING ITS DISCIPLINARY POLICY 
WHEN IT DISCHARGED THE THREE SECURITY GUARDS 

 
A. Applicable Principles and Standard of Review 

 
Section 8(a)(5) of the Act makes it an unfair labor practice for an employer 

“to refuse to bargain collectively with the representative of his employees . . . .”4  

29 U.S.C. §158(a)(5); see NLRB v. Acme Indus. Co., 385 U.S. 432, 435-37 (1967); 

City Cab Co. of Orlando, Inc. v. NLRB, 787 F.2d 1475, 1478 (11th Cir. 1986).  

Section 8(d) sets forth the parameters of this obligation, requiring that the parties 

4 A violation of Section 8(a)(5) of the Act carries a “derivative” violation of 
Section 8(a)(1) of the Act, which makes it unlawful for an employer to “interfere 
with, restrain, or coerce employees” in the exercise of rights guaranteed in Section 
7 of [the Act].”  29 U.S.C. § 158(a)(1); see Metro. Edison Co. v. NLRB, 460 U.S. 
693, 698 n.4 (1983); Exxon Chem. Co. v. NLRB, 386 F.3d 1160, 1163-64 (D.C. 
Cir. 2004).  Section 7 of the Act grants employees “the right to self-organization, 
to form, join, or assist labor organizations . . . and to engage in other concerted 
activities for the purpose of . . . mutual aid and protection . . . .”  29 U.S.C. § 157. 
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“meet at reasonable times and confer in good faith with respect to wages, hours, 

and other terms and conditions of employment, or the negotiation of an agreement 

or any question arising thereunder . . . .”  29 U.S.C. § 158(d).   

Employers may not “impose new or different working conditions without 

first affording the employees’ representative an opportunity to bargain over them.”  

City Cab Co., 787 F.2d at 1478; NLRB v. Katz, 369 U.S. 736, 747 (1972).  An 

employer who acts unilaterally, without prior discussion with a union, has refused 

“to negotiate about the affected conditions of employment under negotiation, and 

must of necessity obstruct bargaining, contrary to the congressional policy.”  Id.  In 

doing so, an employer violates Section 8(a)(1) and (5) of the Act.  See NLRB v. 

Haberman Constr. Co., 641 F.2d 351, 357 (5th Cir. 1981) (“It is well settled that 

an employer violates section 8(a)(1) and (5) of the Act . . . by unilaterally changing 

the terms and conditions of employment without first granting its employees’ 

exclusive bargaining representative the opportunity to bargain about ‘mandatory’ 

subjects.”).5   

Moreover, “labor law presumes that a matter which affects the terms and 

conditions of employment will be a subject of mandatory bargaining.”  Newspaper 

Guild v. NLRB, 636 F.2d 550, 561 (D.C. Cir. 1980).  There can be no doubt that 

5 Decisions of the former Fifth Circuit issued prior to October 1, 1981, are binding 
precedent for this Court.  Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th 
Cir. 1981) (en banc). 
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“an employer’s disciplinary system constitutes ‘a term of employment that is a 

mandatory subject of bargaining.’”  Toledo Blade Co., 343 NLRB 385, 387 (2004) 

(quoting Migali Indus., Inc., 285 NLRB 820, 821 (1987) (progressive discipline 

system held to be mandatory subject of bargaining)); Electri-Flex Co., 228 NLRB 

847 (1977) (written warning system of discipline held to be mandatory subject of 

bargaining), enforced, 570 F.2d 1327 (7th Cir. 1978).  

On review, this Court affords “considerable deference to the Board’s 

expertise in applying the . . . Act to the labor controversies that come before it.”  

Visiting Nurse Health Sys., Inc. v. NLRB, 108 F.3d 1358, 1360 (11th Cir. 1997).  

The Court will sustain the Board’s factual findings if they are supported by 

substantial evidence in the record as a whole.  29 U.S.C. § 160(e); Universal 

Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951); Evans Servs., Inc. v. NLRB, 810 

F.2d 1089, 1092 (11th Cir. 1987).  The “substantial evidence” test requires the 

degree of evidence that could satisfy a reasonable factfinder.  Allentown Mack 

Sales & Serv., Inc. v. NLRB, 522 U.S. 359, 377 (1998).  Under this test, a 

reviewing court may not “displace the Board’s choice between two fairly 

conflicting views, even though the court [may] justifiably have made a different 

choice had the matter been before it de novo.”  Universal Camera, 340 U.S. at 

488; see also Purolator Armored, Inc. v. NLRB, 764 F.2d 1423, 1428 (11th Cir. 

1985).  As this Court has cautioned, “[o]nly in the most rare and unusual cases will 
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an appellate court conclude that a finding of fact made by the . . . Board is not 

supported by substantial evidence.”  Merchants Truck Line v. NLRB, 577 F.2d 

1011, 1014 n.3 (5th Cir. 1978).  

B. Substantial Evidence Supports Board’s Finding that the 
Company Unilaterally Changed the Disciplinary Policy 

 
The Board determined (A3 p.118) that the Company did not have a policy in 

effect at the time of the discharges that mandated termination for the three guards 

as the appropriate disciplinary measure and that the discharges were a unilateral 

change to the Company’s discipline and discharge policy.  In making this 

determination, the Board properly found (A3 pp.118, 119 n.8.) that the progressive 

disciplinary system, set forth in the Policy Statement, was the operative policy and 

that it did not obligate the Company to discharge the guards.  The Board found 

further (A3 p.118) that the PWS did not compel the Company to discharge the 

employees.  Accordingly, the Company’s treatment of the discharges as a 

mandatory penalty constituted an unlawful unilateral change in the terms and 

conditions of employment.  The Board’s decision is fully supported by substantial 

evidence. 

1. The Policy Statement governed and did not mandate 
discharge 
 

The Board found that, at the time of the discharges, the Policy Statement 

was the relevant policy regarding the Company’s actions because it “governed the 
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[Company] and its employees.”  (A3 p.119 n.8.)  The Policy Statement listed “with 

great specificity, offenses that serve as grounds for immediate discharge.”  (A3 

p.119.)  Unless included in that list, an offense was addressed under the policy’s 

progressive system.  Here, the guards’ conduct (security breach) is not included 

within the “gross misconduct” category of offenses requiring immediate dismissal.  

Rather, the offense, according to the Policy Statement, warranted a two-day 

suspension for a first offense and discharge if an employee has prior offenses.  

None of the three guards had ever been disciplined previously.   

Therefore, as the Board found, the record makes clear, and the Company 

does not contest, the offenses did not qualify for immediate termination under the 

progressive discipline system, and “the three guards would not have been 

discharged if the [Company] applied [the Policy Statement].”  (A3 p.133.)  Given 

these uncontested facts, the Board properly concluded that the Company violated 

the Act “by unilaterally changing its discipline policy by terminating three 

employees for a first offense not contemplated by its existing progressive 

discipline policy.”  (A3 p.133.) 
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2. The PWS did not supersede the Policy Statement; nor does 
it mandate discharge  
 

The Company argues (Br. 15-24) that the PWS superseded the Policy 

Statement and is the only relevant policy.6  The Company never presented this 

argument to the Board, and the Court is therefore precluded from considering it.  

See 29 U.S.C. § 160(e) (“No objection that has not been urged before the Board . . . 

shall be considered by the Court, unless the failure or neglect to urge such 

objection shall be excused because of extraordinary circumstances.”); Woelke & 

Romero Framing, Inc. v. NLRB, 456 U.S. 645, 665 (1982) (court lacks jurisdiction 

to consider issue not raised before Board).  In any event, the Board properly found 

that the Policy Statement supersedes the PWS and governed the Company’s 

discharge of the employees.7  In challenging this finding, the Company relies on 

6 In making this argument, the Company repeats verbatim concerns articulated in 
the dissent without proper attribution.  Compare Br. 15-16, with A3 pp.123-24; 
compare Br. 18-22, with A3 pp.124-26.  Courts disfavor this practice.  See Prairie 
State Generating Co. v. Secretary of Labor, 792 F.3d 82, 96 n.10 (D.C. Cir. 2015) 
(“We note that three pages of [the] opening brief appear to be taken, virtually 
verbatim and without adequate attribution, from [the] dissent. . . . This court 
strongly disapproves of copy-and-paste arguments.  Extended quotation without 
quotation marks or appropriate citation amounts to misrepresentation to the 
court, see MODEL RULES OF PROF’L CONDUCT R. 8.4(c) and disservices the 
client.”).  The Company’s cut-and-paste is not limited to the argument that the 
PWS superseded the discipline policy.  Compare Br. 25-26, with A3 p.125; 
compare Br. 31-33, with A3 p.126 nn.7, 8. 
  
7 Even though the Company failed to raise this claim to the Board, the Board 
considered the supremacy of the PWS in responding to an argument raised only by 
the dissent.  An argument raised by the dissent does not otherwise save a party’s 
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irrelevant case law that does not support its claim that the PWS is the controlling 

document.  Moreover, the Company’s challenge itself is entirely academic 

inasmuch as the Board found that neither the PWS nor the Policy Statement 

mandated discharge.  

As the Board noted, the Policy Statement “states on its face that it 

supersedes all other policies concerning discipline.”  (A3 p.134.)  Further, the PWS 

“reflects the agreement between [the Company] and the IRS, but not necessarily 

between [the Company] and its own employees.”  (A3 p.119 n.8.)  The Board 

explained the significance of this distinction: “[T]he PWS expressly delegates to 

[the Company] the role of setting and enforcing a disciplinary policy consistent 

with its parameters.”  (A3 p.119 n.8.)  According to the Board’s findings, the 

Company may well have established the Policy Statement in an attempt “to 

conform its disciplinary policy to the PWS guidelines.”  (A3 p.119 n.8.)  The 

Board also noted that neither the Policy Statement nor the collective-bargaining 

agreement even reference the PWS.  In light of these considerations, the Board 

failure to raise it to the Board.  See HealthBridge Mgmt. v. NLRB, 798 F.3d 1059, 
1069 (D.C. Cir. 2015) (explaining that  the dissenting member’s “explici[t] 
question[ing]” of an issue is sufficient to give “the majority notice” of that issue 
but is “insufficient to invoke our jurisdiction.”); Oldwick Materials, Inc. v. NLRB, 
732 F.2d 339, 343 (3d Cir. 1984) (“[T]he Board responded to the dissenter's 
argument in a footnote, [but] this brief reference to the merits in the Board’s 
decision does not excuse petitioner from its statutory obligation under § 10(e) to 
file exceptions presenting and preserving its argument to the Board.”) 
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properly determined that the Policy Statement, in fact, “governed the [Company] 

and its employees.”  (A3 p.119 n.8.)    

In an attempt to show that the PWS was the operative document, the 

Company relies on (Br. 16-17) inapplicable precedent.  The three cases it cites 

involve different areas of law in which the Board’s refusal to allow an employer to 

issue policy handbooks or make other changes that depart from provisions of 

collective-bargaining agreements in effect between the parties.  See, e.g., Arts Way 

Vessels, Inc., 355 NLRB 1142, 1146 (2010) (finding that the employer’s handbook 

containing a host of changes to the terms and conditions of employment during the 

life of a collective-bargaining agreement amounted to repudiation of the parties’ 

contract); United Cerebral Palsy of New York, 347 NLRB 603, 606 (2006) (same); 

Memphis Furniture Mfg. Co., 252 NLRB 303, 306-07 (1980) (finding a violation 

where employer refused to pay bonuses consistent with an operative collective-

bargaining agreement).  These cases simply stand for the well-established 

propositions that an employer must adhere to the terms of collective-bargaining 

agreements and cannot make unilateral changes by issuing handbooks that deviate 

from established terms.  

This is not a case of the Company promulgating a handbook policy that 

contravenes provisions of a collective-bargaining agreement.  Indeed, at the time of 

the discharges, the parties had only begun bargaining for a first contract and did 
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not have an effective agreement in place.  Nor is the PWS analogous to a 

collective-bargaining agreement such that that line of cases would apply.  The 

Company therefore errantly invokes this precedent to argue that the Board should 

not have found that the Policy Statement superseded the PWS.    

The Company likewise does not further its argument by relying on (Br. 23-

24) non-Board cases that address whether an employment contract supersedes a 

city code provision, see Gosnell v. City of Greenville, 57 F.3d 1066 (4th Cir. 1995) 

(unpublished, per curiam decision), whether an employee handbook superseded an 

employment contract’s mandatory arbitration clause such that an employer could 

compel arbitration, see Hoffman v. Kamhi, 927 F. Supp. 640, 643 (S.D.N.Y. 1996), 

and whether, under Arizona law, an employee handbook supersedes the rules and 

regulations of the Bureau of Indian affairs and federal law, see Smith v. Lujan, 780 

F. Supp. 1275 (D. Ariz. 1991).  None of these cases bears any relevance to 

whether, in this case, the Company’s 2014 Policy Statement superseded the PWS.  

In any event, the Board properly found (A3 p.118) that even assuming the 

supremacy of the PWS, it did not mandate discharge.  Consequently, whether the 

Policy Statement later superseded the PWS is ultimately immaterial to the finding 

that the Company unlawfully made a unilateral change to its discipline policy.  The 

PWS outlines two avenues for the discharge of a company employee: (1) the IRS 

may direct the Company to remove an employee from providing services under the 
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contract for specific reasons (A2 p.75), and (2) the CO and the COR can suspend 

or remove a company employee for failure to “meet and adhere to the Standards of 

Conduct as required in this contract.”8  (A2 p.75.)  Neither circumstance occurred 

in this case. 

The Board found, and the Company does not contest, that COR Sears never 

directed the Company to take any disciplinary action against any of the three 

guards.  As the Board stated, “in addressing his concerns with the [Company] 

about the guards’ misconduct here, Sears did not instruct the [Company] to 

discharge them.”  (A3 p.118.)  Indeed, the Board noted that Sears “was even 

unwilling to characterize [the guards’] behavior as ‘careless’ in his April 23 email 

to Carpenter.”  (A3 p.134.)  Likewise, the Board found that Sears never informed 

the Company “that its contract with the IRS was in jeopardy because of the guards’ 

infractions.”  (A3 p.118.)  The Board determined further that its finding was 

consistent with the Company’s answer to the complaint, wherein the Company 

admitted that “discharging the guards was within its discretion.”  (A3 p.118.)  

8 The Company reads Section 6.4.4 too broadly by asserting (Br. 15, 22) that this 
section provides cause for immediate removal of an employee.  As the Board 
found, Section 6.4.4 “provides that the contractor (i.e., the [Company]) can be 
immediately removed from the performance of the contract for one of the listed 
infractions, including its employees’ neglect of duty.”  (A3 p.118 n.7 (citing A2 
p.75.)  Nevertheless, like the other provisions of the PWS, the language is not 
compulsory.  Rather, listed infractions give the IRS cause to terminate the contract 
with the Company, but do not compel it. 
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Given these uncontested factual findings, the Board’s determination that “even 

under the PWS, the [Company] was not required to discharge the guards” (A3 

p.118) is reasonable and fully supported by substantial evidence.   

Further, the Board properly found that the record established that COR Sears 

was the only identified IRS official with the authority to discharge the guards.  The 

Board relied on the fact that Carpenter “identified Sears as the COR multiple times 

without contradiction” (A3 p.117 n.5) and described Sears’ job as “involv[ing] 

reporting to the Contracting Officer on [the Company’s] performance, on [its] 

adherence to the [PWS], and on [its] management and oversight of [the] contract.”  

(A3 p.117 n.5.)  As further support, the Board noted (A3 p.118) that Sears had 

previously ordered the predecessor contractor to discharge an employee.  In short, 

the record only refers to Sears and contains no reference to any other IRS 

representative with the authority to discipline.  (A3 p.117 n.5; see also A3 p.118 

n.6: “Nothing in the hearing testimony, exhibits, or even the [Company’s] motion 

to reopen the record identifies a CO or other higher-ranking individual charged 

with enforcing the [Company’s] contract with the IRS.”).  Given that Sears is the 

sole identified IRS official who, under the PWS, could have directed the Company 

to remove the guards or removed the guards himself and he did not do so, the 

Board’s finding that the Company did not act under any obligation to discharge the 

guards is amply supported by substantial evidence. 
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In sum, according to the Board, the PWS could not have been the basis for 

the discharges because the IRS did not request the discharges and the PWS itself 

did not compel them.  Once the PWS is removed from the calculus, the relevant 

inquiry became whether the Company could identify a disciplinary policy that 

justified immediate discharge of the three guards.  As the Board found, the 

Company failed to make any such showing: “[R]egardless of whether or not [the 

Company] could disregard its progressive disciplinary policy, it did not have a 

policy mandating the termination of its guards for a first offense similar to those of 

Schneider, Klabunde, and Marinez prior to April 2015.”  (A3 p.134.)  Accordingly, 

the Board properly determined that the Company’s decision to discharge the three 

guards was an unlawful unilateral change in discipline policy, and substantial 

evidence amply supports this determination.  

II. THE BOARD REASONABLY DETERMINED THAT THE 
COMPANY VIOLATED SECTION 8(a)(5) AND (1) OF THE ACT BY 
FAILING AND REFUSING TO BARGAIN WITH THE UNION 
POST-DISCHARGE 
 
As shown, an employer must bargain collectively with a union, upon 

request, over terms and conditions of employment, which include an employer’s 

disciplinary system.  See City Cab Co., 787 F.2d at 1478, and cases cited at pp. 16-

18.  It is equally well established that “[n]egotiations over termination of 

employment constitute a mandatory subject of bargaining.”  Ryder Dist. Resources, 

Inc., 302 NLRB 76, 90 (1991); see also Manchester Health Ctr., 287 NLRB 328 
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(1987) (“A grievance about a discharge is clearly a mandatory subject of 

bargaining.”), enforcement denied on other grounds, 861 F.2d 50 (2d Cir. 1988).  

 Here, the Board determined that the Union’s May 3 demand for 

reinstatement and a make-whole remedy sufficiently “invoke[d the Company’s] 

obligation to bargain.”  (A3 p.133.)  The Board found further that the Company 

“refused to bargain after imposing discipline and thus did not live up to its 

obligations under existing caselaw.”  (A3 p.133.)  Before the Court, the Company 

abandons its challenge raised to the Board that it engaged in bargaining over the 

discharges.  Indeed, the Company does not contest any of the underlying merits of 

the Board’s finding that the Company violated the Act by failing and refusing to 

bargain with the Union post-discharge.   

Rather than attacking the merits of the Board’s finding, the Company argues 

that the Board should have granted its motions to reopen the record so that it could 

adduce additional evidence (Br. 25-34) and, based on that evidence, withdraw and 

amend its answer to the complaint (Br. 19-21).  Therefore, if the Court upholds the 

Board’s denial of the motions, as argued below, the Company has presented no 

other basis to disturb this Board finding, and the finding should be summarily 

upheld. 
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III. THE BOARD ACTED WITHIN ITS DISCRETION IN DENYING 
THE COMPANY’S MOTION TO REOPEN THE RECORD TO 
ADDUCE ADDITION EVIDENCE AND TO AMEND ITS ANSWER 

 
 The Company attempts to evade liability for both unfair-labor-practice 

violations by claiming (Br. 25-34) that the Board erred in denying its motions to 

reopen the record to submit new evidence, which the Company claims supports its 

related request to withdraw the admission in its answer that the discharges were 

discretionary.  Specifically, the Company seeks to supplement the record with an 

affidavit from Chief Manager Walls stating that, following the Company’s offer of 

reinstatement to the discharged guards, IRS Senior Contract Specialist Bernadette 

Briggs emailed Walls on March 9, 2016, informing her that the IRS would not 

permit the guards to perform services under the contract.  (A3 pp.58-61.)  Walls’ 

affidavit also sets forth Walls’ “belie[f] that if Ms. Briggs or the COR were aware 

of the circumstances surrounding the three officers in April 2015, they would have 

taken the same position as when they became aware of the incidents recently.”  

(A3 p.58.)  The Company claims that this new evidence precludes a finding that 

the 2015 discharges were discretionary, eliminates any bargaining obligation, and 

renders the employees discharged for cause, thereby eliminating its duty to 

reinstate the guards and provide back pay.   

 The Board did not abuse its discretion in rejecting these motions.  As 

explained below, the Board properly found (A3 pp.121-22) that the evidence that 
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the Company sought to include in the record did not compel a different result, 

concerned post-hearing events, and was entirely speculative.  Moreover, the 

Company’s campaign to amend its answer based on this evidence misunderstands 

the Board’s actual findings, which would not change regardless of whether the 

discharges were discretionary.   

A. Applicable Principles and Standard of Review 

Under Board regulation, “[a] party to a Board proceeding may, because of 

extraordinary circumstances, move for . . . reopening the record after the Board 

decision or order.”  29 C.F.R. § 102.48(d)(1).  The regulation provides further that 

the motion “shall state briefly the additional evidence sought to be adduced, why it 

was not presented previously, and that, if adduced and credited, it would require a 

different result.”  Id.  Lastly, the regulation only allows for “newly discovered 

evidence, evidence which has become available only since the close of the hearing, 

or evidence with the Board believes should have been taken at the hearing” to be 

taken at any further hearing.  Id.   

For nearly four decades, the Board has consistently defined newly 

discovered evidence as “evidence which was in existence at the time of the hearing 

and of which the movant was excusably ignorant.”  Owen Lee Floor Svc., Inc., 250 

NLRB 651, 651 n.2 (1980), enforced, 659 F.2d 1082 (6th Cir. 1981); see 

also Labor Ready, Inc., 330 NLRB 1024, 1024 (2000); Fitel/Lucent Techs., 
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Inc., 326 NLRB 46, 46 n.1 (1998); Winchell Co., 305 NLRB 903, 903 n.1 

(1991), enforced, 977 F.2d 570 (3d Cir. 1992); Seder Foods Corp., 286 NLRB 

215, 216 (1987); Nabco Corp., 266 NLRB 687, 687 (1983).   A party seeking to 

reopen the record to introduce evidence as “newly discovered” must also show 

facts from which it can be determined that the movant acted with reasonable 

diligence to uncover and introduce the evidence.  Owen Lee Floor, 250 NLRB at 

651 n.2. 

A decision to reopen the record and receive additional evidence rests in the 

sound equitable discretion of the Board and will be overturned by a reviewing 

court only where the challenging party demonstrates an abuse of discretion.  U.S. 

Mosaic Tile Co. v. NLRB, 935 F.2d 1249, 1254 (11th Cir. 1991); Seattle-First Nat’l 

Bank v. NLRB, 892 F.2d 792, 797 (9th Cir. 1989); NLRB v. Seafarers Int'l 

Union, 496 F.2d 1363 (5th Cir. 1974).  As shown below, the Board did not abuse 

its discretion in finding that the Company failed to meet the requirements of 

Section 102.48(d)(1), namely, that the evidence would require a different result 

and concerned pre-hearing events. 

B. The Board Properly Determined that the Company Failed To   
  Meet  the Requirements Necessary To Reopen the Record  

 
 The Company made the strategic decision that it would defend against the 

unfair-labor-practice charges by relying solely on Carpenter’s investigation and the 

Company’s view of its obligations under the PWS.  The Company’s motion to 
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reopen and supplemental motion are simply attempts to re-litigate the case under a 

different theory, having failed to avoid liability under its first defense strategy.  

The Board did not abuse its discretion in denying the Company an opportunity to 

offer alternative defenses to the charges, the facts of which, if true, would not 

change the Board’s findings and existed at the time of the hearing before the judge.   

1.  The evidence would not require a different result regarding 
either violation found by the Board 

 
With respect to the unilateral change to the discipline policy, the Company 

claims that the new evidence shows that it had no choice but to discharge the 

guards and, therefore, it should be allowed to amend its answer to “deny the 

allegations that the discharges of the guards were discretionary.”  (Br. 19.)  The 

Board properly rejected this claim, explaining “that a different IRS representative 

assertedly determined – some 10 months after the discharges and after the judge 

found that the [Company] acted unlawfully – that the guards’ offenses prevented 

reinstatement would not affect the finding here that the [Company] exercised 

discretion in discharging the guards.”  (A3 p.122.)    

Further, the Board properly rejected (A3 p.122 n.19) the newly proffered 

evidence because its alleged effect on the Board’s unlawful unilateral-change 

finding was purely speculative.  Pointing to Walls’ affidavit, the Company 

surmises (Br. 33-34) that this new evidence shows that an unnamed IRS decision-

maker would have ordered the guards to be discharged once that person was made 
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aware of the guards’ conduct.  As the Board explained, however, “Walls’ 

speculation does not demonstrate that the IRS was unaware of the discharges in 

2015 or that it would have acted differently than it actually did.”  (A3 p.122 n.19.)  

Moreover, the Board noted (A3 p.122 n.19) that Briggs’ email to Walls fails to 

confirm that the IRS would have taken a different action if other officials had been 

aware.  The Board therefore properly determined that the Company failed to show 

that either Walls’ affidavit or an admission that its discharges were mandatory 

would require the Board to reach a different determination regarding the 

Company’s unlawful unilateral change.  

It also bears noting that, contrary to the Company’s claim (Br. 20), its 

admission that the discharges were discretionary was not essential to the Board’s 

finding of an unlawful unilateral change.  Rather, as discussed above (p. 25), this 

finding does not rely on the Company’s answer to the complaint.  The Board 

determined, based on the express language of the Policy Statement and the PWS, 

that neither document mandated the discharges; the Company’s answer to the 

complaint merely bolstered that determination.  Accordingly, even if the Company 

were permitted to withdraw its admission, the Board’s finding that the Company 

unilaterally changed its discipline policy, premised on the documents’ language, 

would remain undisturbed. 
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The Board also properly found (A3 p.122 n.19) that the Company’s 

proffered evidence set forth in Walls’ affidavit would not have changed the 

Board’s finding that the Company failed to bargain post-discharge.  As shown, 

under Board precedent, the Company had a clear obligation, upon request, to 

engage in post-discharge bargaining.  It did not do so, choosing instead to ignore 

the Union’s bargaining request.  As the Board emphasized, when explaining the 

non-determinative nature of Walls’ affidavit, “even if the IRS were shown to have 

subsequently disagreed with Sears’ conduct, this would not alter the [Company’s] 

duty to bargain with the Union at the time of the discharges.”  (A3 n.122 n.19.) 

The Company likewise gains no ground with its campaign to amend its 

answer to deny discretion concerning the discharges.  Any amendment to its 

answer would not change the finding that the Company failed to bargain post-

discharge, and the Company’s argument suffers from a fundamental 

misunderstanding of the Board’s decision and of applicable law.  See A3 p.122 

n.18.  The Company believes (Br. 21) that when it answered the complaint, 

whether the discharges were discretionary was irrelevant because then-extant 

Board law, which provided that an employer was not required to engage in pre-

discharge bargaining regardless of any discretion in its discharge decision, 

compelled the administrative law judge to dismiss the complaint.  See Fresno Bee, 

337 NLRB 1161 (2002).  In other words, pre-discharge bargaining was not 
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required irrespective of discretion.  After the judge’s decision and while the case 

was pending before the Board, the Board issued Total Security Management, 

which overruled Fresno Bee and held that discretionary discipline is a mandatory 

subject of bargaining and an employer must provide notice to and an opportunity to 

bargain with a union prior to discharging an employee.  See Total Sec. Mgmt. Ill 1, 

LLC, 364 NLRB No. 106 (2016).  The change in Board law concerning discretion, 

therefore, affected only those allegations that an employer failed to bargain before 

imposing discipline.  Here, the Company was found to have failed to bargain after 

discharging the guards, so it cannot claim that the change makes relevant its 

admission that the discharges were discretionary.  Further, as the Board stated, “we 

perceive no reason why a party should be relieved of its admission to a factual 

matter.  That the [Company] exercised discretion in discharging the three guards 

should not change based on the General Counsel’s theory of a violation.”  (A3 

p.122 n.18.)  In short, the change in law does not affect the Board’s finding in this 

case that the employer failed to bargain post-discharge, and the Board properly 

rejected the Company’s motion to reopen the record to amend its answer.    

In sum, the Board did not abuse its discretion in denying the Company’s 

requests to reopen the record inasmuch as the requests failed to show that the 

“new” evidence would “require a different result” under 29 C.F.R. § 102.48(d)(1).  

See Raven Servs. Corp. v. NLRB, 315 F.3d 499, 504 (5th Cir. 2002) (upholding 
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Board’s denial of motion to reopen, in part, because” the motion failed to explain 

why the evidence [the employer] sought to introduce would be outcome 

determinative”). 

2.  The Company failed to show that its evidence existed at the 
time of the hearing and that it acted with diligence in 
uncovering it 

 
The Board found that the Company had failed to show that its proffered 

evidence “existed at the time of the hearing, much less that it acted with diligence 

in uncovering the evidence.”  (A3 p.121.)  The Company discharged the guards in 

May 2015, and the parties conducted the hearing in December 2015.  As the Board 

explained, at the time of the discharges, COR Sears did not demand the discharge 

of the three guards, and “the [Company did not] argue during the proceeding 

before the judge that any other IRS representative demanded the discharge of the 

guards.”  (A3 p.122.)  Indeed, the Company readily acknowledged during the 

discharge process that it relied solely on Carpenter’s investigative report in 

discharging the guards.  The Board therefore properly concluded that, in light of 

the foregoing undisputed facts, the Company’s reliance on the March 9, 2016 

communication sought “to introduce evidence that occurred after the violations 

alleged in this case – evidence, which, by definition, is not ‘newly discovered’ or 

‘previously unavailable’ under the Board’s rules.”  (A3 p.122.)    
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The Company wrongly argues that grounds for reopening the record include 

“evidence regarding post hearing events.”  (Br. 31.)  Notably, the Company cites 

no precedent for this claim.9  The Board expressly rejected this notion, explaining 

that “Board precedent is clear: evidence pertaining to events that occurred after the 

close of the hearing is not considered by the Board in a motion to reopen the 

record.”  (A3 p.122 n.17.) 

Accordingly, the Company’s proffered evidence did not exist at the time of 

the hearing, and the Board therefore did not abuse its discretion in determining that 

the Company did not provide a valid basis for reopening the record.  See Rush 

Univ. Med. Ctr., 362 NLRB No. 23, 2015 WL 867098, at *1 n.2 (2015) (denying 

request to reopen record for election petitions that did not exist at the time of the 

hearing), enforced on other grounds, 833 F.3d 202 (D.C. Cir. 2016); Allis-

Chalmers Corp., 286 NLRB 219, 219 n.1 (1987) (denying the motion to reopen 

because “it proffers evidence concerning an alleged event that occurred after the 

close of the hearing”). 

The Board also properly determined (A3 p.122) that the Company failed to 

show that it acted with diligence in uncovering the evidence.  The Company 

provides no credible explanation for why it failed to present evidence during the 

hearing that the IRS insisted on the discharges.  The Company asserts (Br. 32), as 

9 In lieu of relying on case law to support its claim, the Company once again 
quotes the dissent (A3 p.126 n.7) without proper attribution.   
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it did in its motion before the Board, that COR Sears lacked the final authority to 

direct the Company to discharge guards and that such authority rested with Briggs 

or the Contracting Officer.10  The Board properly rejected these assertions as 

insufficient bases to reopen the record, noting the Company’s failure “to explain 

why it could not have pursued the issue of Sears’ authority during the hearing.”  

(A3 p.122 n.19.)  Indeed, the Company certainly had the opportunity to explore 

that issue.  At the hearing, company and union witnesses testified without 

contradiction that COR Sears was the only individual charged with ensuring proper 

adherence to the Company’s contract with the IRS.  (A3 p 118 n.6, A3 p.122 n.19.)  

The Company did not elicit any testimony from Carpenter, its own witness, 

concerning the identification of any other IRS official who was responsible for 

ensuring the Company’s compliance with the contract, nor did the Company make 

any attempt to identify other IRS officials who had authority to direct the Company 

to act under the PWS.  Moreover, Union representative Martinez also testified that 

COR Sears had, in fact, previously directed the predecessor company to discharge 

a guard who slept on duty, and the Company offered no rebuttal evidence or 

testimony.  (A3 p.118 n.6.)  Given this evidence, the Board properly rejected the 

10 Before the Court, the Company argues (Br. 32-33) that the PWS permits the 
Company’s view that COR Sears was not the final decision-maker.  The Company 
never made this argument in its motion to the Board (see A3 pp.41-61), and the 
Court is therefore precluded from considering it here.  See 29 U.S.C. § 160(e); 
Woelke, 456 U.S. at 665. 
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Company’s unsupported assertion that an IRS official other than COR Sears was, 

in fact, vested with the authority to discharge the guards and properly determined 

that this unsubstantiated claim was insufficient to provide a basis to reopen the 

record.  See APL Logistics, Inc., 341 NLRB 994, 994 (2004) (denying a request to 

reopen the record because the movant “offered nothing beyond its bare assertion to 

establish that the proffered evidence is newly discovered,” and failed to show it 

could not have developed the facts during the hearing), enforced, 142 F. App’x  

869 (6th Cir. 2005).   

The Company further speculates that Sears did not tell Briggs or the CO 

about the incidents involving the guards, “or at least the record should be re-

opened for that determination.”11  (Br. 34.)  Again, the Board properly rejected (A3 

p.122 n.19) this bald assertion as grounds for reopening the record, because, in 

addition to being entirely speculative, the Company does not explain why it could 

not have earlier discovered information about COR Sears’ communications, if any, 

among IRS officials.  See Local 911, AFL-CIO, 275 NLRB 980, 981 (1985) (“No 

evidence has been presented that the [movant] attempted to secure the ‘newly 

discovered’ evidence prior to or even during the hearing and was unsuccessful in 

doing so.”), enforced, 794 F.2d 682 (9th Cir. 1986).  The Company provides no 

11 While Walls asserts, without any discernible basis beyond the Company’s own 
interests, that COR Sears told no one about the incidents involving the guards, 
Briggs’ email does not indicate whether others at the IRS were aware of the 
security breaches.  (A3 p.122 n.19) 
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reason for its failure to call COR Sears as a witness – who would have been an 

obvious source for providing testimony regarding whether he had any 

conversations with other IRS representatives about the security breaches.  See 

NLRB v. R & H Masonry Supply, Inc., 627 F.2d 1013, 1014 (9th Cir. 1980) 

(finding that the Board did not err in refusing to reopen record to allow testimony 

from a witness where the movant failed to explain why the witness could not have 

been present at the original hearing).   

In sum, the Company cannot show that the Board abused its discretion in 

denying the motions to reopen the record.  The Company here failed for the same 

reasons as the movant in Seattle First National, wherein the Ninth Circuit affirmed 

the Board’s denial of a motion to reopen the record because “[the] hearing offered 

ample opportunity to [the movant] to make its case . . . [the movant] made no effort 

to develop a record, through either its own or [the union’s] witnesses.”  892 F.2d at 

797.  Therefore, “[a]ny paucity in the record inheres in the facts themselves, or in 

[the Company’s] failure to elicit them.”  Id.  

 C. The Company’s Remaining Arguments Are Meritless 

Contrary to the Company’s claims (Br. 26-31), the Board acted consistent 

with its rules and regulations and properly effectuated the purposes of the Act in 

denying the motions to reopen the record.  The Board has not “urged narrow, 

restrictive interpretations of its regulations.”  (Br. 27.)  Rather, as shown (pp. 32-
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40), the Board followed the clear provisions of the regulation and adhered to well-

established precedent concerning what constitutes newly discovered evidence and 

under what circumstances it is appropriate to reopen a record to take additional 

evidence.  Quite simply, the Board determined, and did not abuse its discretion in 

doing so, that the Company failed in all respects concerning its obligations under 

29 C.F.R. § 102.48(d)(1) – namely, the proffered evidence would not require a 

different result, the evidence was not in existence at the time of the hearing, and, 

even assuming the evidence was available during the hearing, the Company 

offered no valid basis for its failure to uncover it then.  Given its multiple, fatal 

failures to meet the plain requirements of 29 C.F.R. § 102.48(d)(1), the Company 

can hardly fault the Board for an inflexible interpretation of its rules.   

None of the cases cited (Br. 27-29, 33) by the Company furthers its cause.  

Those cases involve separate and distinct Board regulations, with different 

standards allowing for deviation.12  Similarly, the Company cites (Br. 33) 

12 For example, Livingstone Powered Metal, Inc. v. NLRB, 669 F.2d 133 (3d Cir. 
1982), and NLRB v. Zeno Table Co., 610 F.2d 567 (9th Cir. 1979), involve whether 
a late-filed answer to a complaint requires good cause or extraordinary 
circumstances.  Kessler Institute for Rehabilitation v. NLRB, 669 F.2d 138 (3d Cir. 
1982), involves a regulation governing extensions of time to file certain responses 
for pleadings served by mail.  None of these cases sheds light on the present case.  
The Company also cites (Br. 26) NLRB v. Dane County Dairy, 795 F.2d 1313 (7th 
Cir. 1986), but that case does not contain the attributed quotation.  Indeed, Dane 
County has nothing to do with liberal construction of Board rules and regulations, 
and the court there rejected all challenges to the Board’s finding that an answer 
was untimely. 
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inapposite cases where administrative law judges have remanded cases to complete 

the record, none of which involve a situation similar to the instant case.13 

Nor can the Company show that any “rigid interpretation” made the Board 

unable to reach the merits of the case or deprived the Company of a fair hearing.  

(Br. 29.)  To the contrary, the Board gave the Company a full opportunity to 

present its case; in hindsight, and having been found liable, the Company appears 

simply to regret its litigation choices.  Indeed, it is this regret and second-guessing 

that have led the Company to expend further resources (Br. 30), not any action by 

the Board.  Further, the Company’s bare assertion (Br. 30) that the Board’s 

reasonable application of its rules, which is also consistent with long-standing 

precedent, overburdens the courts is pure hyperbole.  Efficiency would have been 

13 None of the cases cited by the Company supports the notion that the Board 
abused its discretion here.  Rather, those cases generally involve instances where 
the Board determined that additional evidence was necessary under circumstances 
decidedly distinct from those presented here or where the Board was remanding 
consistent with an order from a reviewing court.  See, e.g., Woodlawn Hosp., 274 
NLRB 796 (1985) (remanding for additional evidence consistent with a reviewing 
court order); Dr. Phillip Megdal, 267 NLRB 82, 82 (1983) (remanding for a 
specific credibility determination); Camay Drilling Co., 239 NLRB 997 (1978) 
(remanding to allow intervenors to participate after the Board granted a motion to 
intervene); Raley’s & Indep. Drug Clerk Ass’n, 357 NLRB 880 (2011) (remanding 
to determine amounts owed after the Board determined an applicant was entitled to 
an award under the Equal Access to Justice Act); Sage Dev. Co., 301 NLRB 1173 
(1991) (remanding due to intervening decision affecting case); Bay Harbour Elec., 
Inc., 348 NLRB 963 (2006) (remanding due to intervening decision affecting 
case). 
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best served by the Company fully presenting all theories of its case at the 

appropriate time.  

Lastly, the Company wrongly asserts (Br. 31-32) that its proffered evidence 

shows that the guards were, in fact, discharged for cause and claims that, under 

Section 10(c), the Board cannot order reinstatement and back pay.14  It is well-

established that “[c]ause, in the context of Section 10(c) effectively means the 

absence of a prohibited reason.”  Anheuser-Busch, Inc., 351 NLRB 644, 647-48 

(2007).  Here, the Company discharged the guards for a prohibited reason, namely, 

pursuant to an unlawful change to its disciplinary policy.  The Board’s denial of 

the Company’s motions to reopen the record does not foreclose the Company from 

introducing Briggs’ email during a subsequent compliance hearing to demonstrate 

a cut-off date for any back pay calculation.  As the Board explicitly informed the 

parties, they are free to “present evidence during the compliance stage of this 

proceeding regarding the [Company’s] ability to reinstate the discharged 

employees and its corresponding backpay obligation.”  (A3 p.116 n.1); see, e.g., 

F.W. Woolworth Co. v. NLRB, No. 88-3150, 1989 WL 156897, at *10 (4th Cir. 

Dec. 27, 1989) (noting that evidence proffered in connection with denied motion to 

reopen was “a matter for the compliance stage of [the] proceeding”).  

14 Section 10(c) of the Act provides that “[n]o order of the Board shall require 
reinstatement of any individual as an employee . . . or the payment to him of any 
back pay, if such individual was suspended or discharged for cause.”  29 U.S.C. § 
160(c). 
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CONCLUSION 
 

 The Board respectfully requests that the Court deny the Company’s petition 

for review and enforce the Board’s Order in full.  

 s/ Elizabeth Heaney   
ELIZABETH HEANEY 
Supervisory Attorney 
 
 s/ Barbara A. Sheehy   
BARBARA A. SHEEHY 
Attorney 
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        )   No. 17-13154-K 
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        )   Board Case No.  
NATIONAL LABOR RELATIONS BOARD, )   16-CA-152423  
        )    

Respondent/Cross-Petitioner  )    
    

CERTIFICATE OF COMPLIANCE 
 

 Pursuant to Federal Rule of Appellate Procedure 32(g)(1), the Board 

certifies that its brief contains 10,380 words of proportionally-spaced, 14-point 

type, the word processing system used was Microsoft Word 2010.                   

 
/s/ Linda Dreeben   

      Linda Dreeben 
      Deputy Associate General Counsel 
      National Labor Relations Board 

1015 Half Street, SE 
      Washington, DC 20570 
      (202) 273-2960 
Dated at Washington, DC 
this 15th day of March, 2018 
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Employment Firms Find Stability In Changing Workplace Law
The top dog in labor and employment law stayed well ahead of the pack last
year while a midsize competitor surged as employers around the country
clamored for its help in keeping up with an ever-evolving web of state and
local laws.
Read full article »

The Firms That Lost The Most Attorneys In 2018
Among the firms that saw their head counts shrink the most in 2018, the
losses were indicative of an aggressive lateral market, a shifting business
strategy or very little at all in terms of the firm’s overall performance,
depending on whom you ask.
Read full article »

The Dangers Of BigLaw's Merger-Happy Growth Strategy
There are those who say large law firms can at times be like lemmings,
playing a dangerous game of follow-the-leader with their peers. A record-
breaking year for law firm mergers in 2018, which has driven drastic head
count growth, is one example of that, some observers say.
Read full article »

Identity Politics: How Firms Seal The Deal After A Merger
As regional firms join forces with large national firms, they must decide how
important it is to maintain those identities. Ultimately, choices on everything
from the firm’s name to local office culture must ensure old clients aren’t left
behind.
Read full article »

TOP NEWS

DOL Delays Deadlines For Joint Employer, OT Rate Feedback
The U.S. Department of Labor on Monday gave the public 15 more days to
weigh in on plans to tighten its test for joint employer status and exclude
certain perks from the formula employers use to calculate workers’ overtime
pay.
Read full article »

Attys React To High Court FCA Statute Of Limitations Ruling
The U.S. Supreme Court ruled Monday that the "government knowledge"
statute of limitations in False Claims Act cases applies whether or not the
government is directly involved in the litigation, effectively extending the
maximum time qui tam relators have to file FCA claims from six to 10 years.
Here, attorneys tell Law360 why the decision is significant, and what may
follow in its wake.
Read full article »

Justices Won't Rescue NJ Town From Cop's Job Denial Suit
The U.S. Supreme Court won’t disturb the Third Circuit’s finding that a retired
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New Jersey police officer’s union membership was entitled to free speech
protection and that a district court wrongly dismissed his lawsuit alleging he
was passed over for promotion because of it, according to a high court order
released Monday.
Read full article »

High Court Won't Review Minn. Home Care Unionization Law
The U.S. Supreme Court on Monday declined an invitation to review the
constitutionality of a Minnesota law that allows home care providers in the
state to organize, rejecting an appeal from a group of providers that alleged
the law violated their constitutional rights by forcing them to associate with a
union.
Read full article »

La. Clinic Can't Escape Ex-Nurse's Age Bias Suit
A Louisiana clinic will have to face a nurse's age bias and retaliation suit, a
federal judge ruled Monday, finding that there were still questions about
whether a supervisor was instructed to sack older workers regardless of their
performance.
Read full article »

DISCRIMINATION

Omarosa Willing To Join Suit Saying Trump Paid Women Less
A woman accusing President Donald Trump of underpaying female
campaign workers sought conditional certification of a collective action in
Florida federal court Monday, pointing to a filing by former "Apprentice"
contestant and White House staffer Omarosa asserting that Trump paid
women less than similar male workers.
Read full article »

BNSF Says Ex-Worker's Death Should Stop Disability Bias Suit
BNSF Railway Co. on Monday moved to snuff a Texas federal suit alleging it
discriminated against a former employee with Parkinson’s disease by unfairly
evaluating whether he was fit for work, saying his disability bias claims died
when he did.
Read full article »

Dems Urge FCC To Collect Broadcast Industry Diversity Data
Sen. Chris Van Hollen, D-Md., and Rep. Yvette Clarke, D-N.Y., have asked
the Federal Communications Commission to reinstate its practice of
collecting data on the racial, ethnic and gender makeup of the broadcast
industry to determine whether there has been hiring discrimination.
Read full article »

P&G Opposes Class Cert. For Interns In DACA Bias Suit
Procter & Gamble has urged a Florida federal court not to grant class
certification to a group of prospective interns accusing the company of
discriminating against them for having temporary work authorization under
the Deferred Action for Childhood Arrivals program.
Read full article »

WAGE & HOUR

Steak 'N Shake Managers Score $7.7M In OT Suit
A Missouri federal judge has awarded a certified class of Steak 'n Shake
managers in the St. Louis area about $4.6 million in liquidated damages and
attorney fees on top of an approximately $3 million verdict they recently won
in a suit alleging they were shorted on overtime pay.
Read full article »
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Janus Namesake Asks High Court To Reverse 7th Circ.
Former Illinois state worker Mark Janus told the U.S. Supreme Court Friday
that the Seventh Circuit contradicted the landmark high court ruling bearing
his name when it refused to certify a class of home health workers seeking to
recover "fair share fees" they once paid to cover the costs of collective
bargaining.
Read full article »

WHISTLEBLOWER

High Court Extends Time Limit For Nonintervened FCA Cases
The U.S. Supreme Court ruled unanimously on Monday that the “government
knowledge” statute of limitations applies in False Claims Act cases
regardless of whether the government intervenes, expanding the time
relators have to file FCA claims by up to four years in some circumstances.
Read full article »

DC Circ. Not Sure Info Can Be Property In FCA Suit
A D.C. Circuit panel didn’t seem ready Monday to buy into Kasowitz
Benson’s argument that information could be considered property for the
purposes of the law firm’s whistleblower lawsuit against four chemical
companies.
Read full article »

Supreme Court Passes On Raytheon FCA Suit
The Supreme Court declined Monday to review the Ninth Circuit's refusal to
revive a long-running suit accusing Raytheon of defrauding the government
on a satellite sensor deal in violation of the False Claims Act.
Read full article »

WORKER SAFETY

Tesla, Subcontractor Settle Janitor's Injury Suit For $13M
Tesla Inc. and a subcontractor have agreed to pay $13 million to settle a suit
brought by a janitor who claims she was pinned between two cars in a tragic
accident at a California warehouse, just days before a trial was set to begin in
state court.
Read full article »

EXECUTIVE COMPENSATION

Insys Faces $18M Bill For Final Stretch Of Founder's Trial
Insys Therapeutics may have to shell out over $18 million in legal costs for
founder John Kapoor for the first quarter of 2019, the final stretch of a lengthy
racketeering trial that ended in his conviction earlier this month, the opioid
manufacturer said Monday.
Read full article »

EXPERT ANALYSIS

Opinion
High Court Got It Right On FCA Time Limits
Monday’s 9-0 decision in Cochise Consultancy v. U.S. showed again that the
U.S. Supreme Court isn't easily tempted to undermine the central purpose of
the False Claims Act — holding fraudsters accountable when they pick the
public’s pocket, says Scott Oswald of The Employment Law Group.
Read full article »

Managing Spirituality Initiatives In The American Workplace
Though it's an emerging and underdiscussed trend, more and more U.S.
employers and CEOs see the “faith at work” movement as a means of
improving business ethics, enriching employee wellness and strengthening
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the bonds of their corporate community, say Robert Quackenboss and
Madalyn Doucet of Hunton.
Read full article »

Series
Judging A Book: Wood Reviews 'The Making Of A Justice'
Retired U.S. Supreme Court Justice John Paul Stevens' new book, "The
Making of a Justice," is required reading for anyone interested in 20th and
21st century America, says Seventh Circuit Chief Judge Diane Wood.
Read full article »

LEGAL INDUSTRY

Titan Of The Plaintiffs Bar: Panish Shea's Brian Panish
When Rex Parris met Brian Panish, the Southern California attorney thought
his co-counsel was the most arrogant man he had ever met. But Parris soon
learned his first impression of the formidable Panish Shea & Boyle LLP
litigator was way off the mark.
Read full article »

Law Firm Revenue Up, Demand Down In Q1
In the first quarter of the year, the legal industry enjoyed strong revenue
growth despite a slight dip in demand, according to a survey of law firms
conducted by Citi Private Bank’s Law Firm Group, the key findings of which
were made public on Monday.
Read full article »

Breyer Says Court Conservatives Aren't Respecting Precedent
An alarmed Justice Stephen Breyer wondered Monday "which cases the
Court will overrule next" after the U.S. Supreme Court's conservative majority
overturned yet another long-standing precedent it disagreed with, this time in
a tax case.
Read full article »

Rosenstein Invokes Mueller In Baltimore Law Grad Speech
In his first public remarks since leaving the U.S. Justice Department, Rod
Rosenstein quoted special counsel Robert Mueller in a speech Monday to
law school graduates in Baltimore and cautioned them about the temptation
to "disregard principles."
Read full article »

Skadden Partner Poised To Lead Del. Corporation Law Panel
Veteran Skadden mergers and acquisitions partner Allison L. Land said she
views it as an honor to be named vice chair of the Delaware State Bar
Association's Corporation Law Council, likely positioning her as the first
woman to chair the influential body two years from now.
Read full article »

Weinstein Atty Drops Out, Citing Harvard Teaching Conflict
A New York court has approved Harvard professor Ronald Sullivan’s
withdrawal from the trial team representing Harvey Weinstein on rape
charges this fall, a move Sullivan attributed to an “unresolvable conflict” with
his fall classes after the trial was moved to September.
Read full article »

Colo. Bar Mourns Loss Of State's First Black Federal Judge
U.S. District Judge Wiley Y. Daniel, the first African American to serve as a
federal judge in Colorado, has died at age 72, prompting an outpouring of
sympathy and praise for his legacy from Colorado officials and members of
the state’s legal community.
Read full article »
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Editor's Note: This edition of Morning Shift is published weekdays at 10 a.m.
POLITICO Pro Employment and Immigration subscribers hold exclusive early
access to the newsletter each morning at 6 a.m. To learn more about
POLITICO Pro's comprehensive policy intelligence coverage, policy tools and
services, click here.

Q U I C K  F I X

— House lawmakers passed legislation Friday that would extend anti-



discrimination protections to LGBTQ Americans in employment and other
areas.

— Immigration hawks aren't happy that Vice President Mike Pence is playing
a greater role in shaping President Donald Trump's immigration policy.

— Connecticut will become the seventh state to raise its minimum wage to
$15.

GOOD MORNING! It's Monday, May 20, and this is Morning Shift, your daily
tipsheet on labor and immigration news. Send tips, exclusives, and suggestions
to rrainey@politico.com, thesson@politico.com, ikullgren@politico.com, and
tnoah@politico.com. Follow us on Twitter at @RebeccaARainey, @tedhesson,
@IanKullgren, and @TimothyNoah1.

POLITICO PLAYBOOK: "The most influential newsletter in D.C." - Stephen
Colbert, host of the Late Show. Be in the know, sign up for Playbook today.
politico.com/subscribe/playbook

D R I V I N G  T H E  D A Y

EQUALITY ACT PASSES HOUSE: The House on Friday advanced Rep. David
Cicilline (D-R.I.)'s Equality Act H.R. 5 (116) , which would extend federal anti-
discrimination protections to LGBTQ Americans in housing, employment,
credit, and federally funded programs, among other areas, POLITICO's Rebecca
Rainey reports. Republican opponents argued the measure would restrict
individual religious freedoms and mandate "specific accommodations" in shared
facilities that would put burdens on small businesses and schools. In response,
Cicilline argued that the bill "does not, nor could any legislation," supersede the
First Amendment's religious freedom protections. The vote is largely symbolic
since the measure is unlikely to go anywhere in the Republican-controlled
Senate, and the White House has signaled that Trump wouldn't sign it.

The House vote comes as the Supreme Court has accepted three cases that test
whether the 1964 Civil Rights Act's Title VII prohibition against sex-based
employment discrimination extends to sexual orientation and gender identity,



and as the EEOC and DOJ butt heads over how they interpret the law's meaning
of "sex." More here.

Related: "Republican Senator Calls Equality Act For LGBTQ Rights
'Counterproductive,'" from The Huffington Post

POLITICO LAUNCHES NEW GLOBAL PODCAST: Trade. Technology. The
environment. The globe is beset by profound challenges that know no political
bounds. But are our world leaders up to the task of solving them? POLITICO's
newest podcast, "Global Translations" presented by Citi and launching on June
6, will go beyond the headlines, uncovering what's really at stake with the most
pressing issues of our time, the political roadblocks for solving them and the
ideas that might just propel us forward. Subscribe to receive the first episode at
launch.

I M M I G R A T I O N

PENCE'S HAND IN IMMIGRATION: Hardline immigration advocates suspect
Pence "is quietly seeking to have a moderating influence over Trump's
immigration policies," including the president's plan released last week which
does not aim to reduce the overall number of immigrants allowed in the U.S.
legally or address the illegal immigration population, POLITICO's Anita Kumar
and Daniel Lippman report.

And they aren't happy about it. "Immigration hawks say Pence's involvement
is a warning sign that 'establishment Republicans who are interested in more
workers — and not more relief for American workers' — are making inroads into
Trump's policymaking." Those groups, such as the Center for Immigration
Studies, still have a bad taste in their mouth from Pence's 2006 plan that would
have offered people who had come to the country illegally a chance for legal
status. More from Kumar and Lippman here.

Related read: "President Trump's new immigration proposal would be terrible
for tech," from Vox

MCALEENAN VS. MILLER: "An attempt by President Trump's senior adviser



Stephen Miller to engineer a new shake-up at the Department of Homeland
Security was blocked this week by Kevin McAleenan, the department's acting
secretary, who said he might leave his post unless the situation improved and he
was given more control over his agency," The Washington Post's Nick Miroff
and Josh Dawsey report.

"The closed-door clash flared over the fate of Mark Morgan, the former FBI
official the president has picked to be the new director of U.S. Immigration and
Customs Enforcement," they write. But Miller wanted Morgan to lead Customs
and Border Protection instead, and leave ICE's current acting director Matthew
Albence in charge. "McAleenan the next day told senior White House officials
that he — not Miller — was in charge of the department. . . tensions one Trump
aide likened to an 'immigration knife fight.'" He also "argued that he should
make personnel decisions at his agency, or at least be involved in them. . . and
that communication needed to improve." More here.

NO MATCH LETTERS: The Trump administration has notified more than
570,000 employers since March "that the names of some of their employees do
not match their Social Security numbers, a move that is forcing businesses
across the country to brace for the loss of thousands of workers who lack legal
status," The New York Times' Miriam Jordan reported last week. "The letters
have left many employers conflicted, uncertain whether to take action that could
result in losing workers or to risk fines down the road." More here.

W E ' R E  C O U N T I N G

CONNECTICUT APPROVES $15 MINIMUM WAGE: On Friday Connecticut's
Senate gave a final nod to legislation that would raise the state's hourly
minimum wage to $15 (up from the current $10.10) by 2023, according to the
Hartford Courant. Democratic Gov. Ned Lamont has promised to sign the bill
this week. According to Vox, "more than 330,000 low-wage workers in
Connecticut are about to get a raise."

Connecticut is now the seventh state, plus the District of Columbia, to raise
its minimum wage to $15. Democrats in the House are working on their own
legislation to gradually raise the federal minimum wage to $15 by 2024 and may
be advancing it soon after overcoming an intra-party dispute over the bill last
week. More on that from POLITICO here.



T R A D E  W I N D S

METALS TARIFFS LIFTED: Trump announced on Friday that his
administration reached a deal with Canada and Mexico to lift tariffs on steel and
aluminum, POLITICO's Alexander Panetta, Megan Cassella and Sabrina
Rodriguez report. In exchange, for lifting the 25 percent duties on steel and 10
percent on aluminum, "Canada and Mexico will lift the retaliatory tariffs they
had imposed on scores of U.S. products, the bulk of which were American farm
goods. Canada had imposed retaliatory tariffs against more than $12 billion in
U.S. goods, while Mexico had established similar penalties against more than $3
billion in American exports."

Trump's tariffs cost auto manufacturers GM and Ford about $1 billion each;
and GM CEO Mary Barra partly blamed the highly-politicized closure of its
Lordstown, Ohio plant on the aluminum and steel duties. And while the tariffs
on steel imports created some steel-industry jobs, economists estimated that for
each one steel users paid an extra $650,000.

"The deal clears a major hurdle to ratification of the U.S.-Mexico-Canada
Agreement in all three countries and moves President Donald Trump closer to
realization of a signature trade achievement that he could tout during his 2020
reelection campaign," Panetta, Cassella and Rodriguez write. The U.S
International Trade Commission predicts that over five years, USMCA will
create 28,000 auto industry jobs, and 176,000 new jobs across the economy.
More from POLITICO here.

A R O U N D  T H E  A G E N C I E S

UNION WARNS OF TRUMP'S OPM MOVE: American Federation of
Government Employees National President J. David Cox Sr. is warning that the
Trump administration's move to divvy up OPM to the General Services
Administration and other agencies, will "politicize the civil service." In a
statement issued Friday, Cox warned that the plan to transfer OPM's regulatory
and policy duties to the White House's OMB will put the person in charge of
development of personnel policy and regulations in a position that "will not
require Senate confirmation, and as such, will not be directly answerable to
Congress."



The proposal to eliminate the agency that serves as an HR department for 2.1
million federal emplo yees was officially sent to lawmakers last Thursday and
was originally a part of the administration's sweeping reorganization plan
announced last year. "What this means is that the person who has responsibility
for regulations and federal workforce policy will answer only to the White House
and the top political appointees at OMB, Cox said Friday. "This represents a
serious risk to the political independence of the civil service. . . I ask lawmakers
to take this risk seriously."

S A F E T Y

LOCKOUT/TAGOUT UPDATE: OSHA is seeking public input on how it should
update its regulations protecting workers from hazardous energy. The agency
will publish a request for information in the Federal Register today on how it
might update the standard regarding "control circuit type devices and robotics."
Read the notice here.

OSHA RECORDKEEPING RULE CHALLENGE UPDATE:Business
associations on Friday requested that a federal judge quickly rule on their
lawsuit to overturn a 2016 Obama-era OSHA record keeping rule that required
employers to submit detailed injury and illness data for OSHA to publish online.
The Trump administration in January issued a final rule that eliminated some
requirementsbut the business community argued the rollback didn't go far
enough.

Bloomberg La w's Bruce Rolfsen noted on Twitter that last month, the lawsuit
was transferred to Trump-appointee Judge Patrick R. Wyrick, who is also a
"protege of #Scott_Pruitt at OK AG." Read the National Association of Home
Builders' motion for summary judgment here.

S E X U A L  H A R A S S M E N T

'CAUGHT IN THE MIDDLE' OF #METOO: New York City Ballet fired dancer
Amar Ramasar eight months ago "for sharing vulgar texts and sexually explicit
photos of a dancer with a colleague," Michael Cooper reports for the New York
Times. But with the help of his union, the American Guild of Musical Artists,
"which persuaded an arbitrator that Mr. Ramasar's firing had been too severe a



punishment," he won his job back. "Unions work to protect members from
harassment," are put in a difficult position in the #MeToo era, because "they
also have a duty to protect the rights of members accused of misconduct,"
Cooper writes.

"Lots of women have tried to use the collective bargaining process in male-
dominated industries and found that when they tried to grieve the conduct of a
fellow union member they were labeled as traitors, as betraying the union or
solidarity," Ana Avendaño, a former assistant general counsel at the A.F.L.-
C.I.O. told Cooper. More here.

W H A T  W E ' R E  R E A D I N G

— "KRON-TV must pay pension to longtime employee's husband," from The San
Francisco Chronicle

— "Your dog's puffy vest is about to get more expensive — along with thousands
of other items hit by new tariffs," from The Washington Post

— "Resistance to Noncompete Agreements Is a Win for Workers," from The
Wall Street Journal

— "Trump tells Fla. go vernor that immigrants from the border are not coming
to state," from POLITICO

— "Can Paul Huntsman Save The Salt Lake Tribune?" from The New York Times

— "Key facts about U.S. immigration policies and proposed changes," from Pew
Research Center

THAT'S ALL FOR MORNING SHIFT!
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Federal appeals court judges in Chicago expressed reservations about
characterizing obesity as a disability under the Americans with Disabilities Act in
a case involving a 600-pound bus driver, who was terminated because he
couldn’t safely do his job.

WHAT ELSE WE’RE WATCHING

Federal HR Office Would Be Part of GSA Under Upcoming Proposal
The government’s HR office would become an agency within the General
Services Administration under a legislative proposal expected to be unveiled
May 17, Margaret Weichert, the acting director of the Office of Personnel
Management, told reporters May 14.

#MeTooFed: Sex Harassment Claims Up 20% a Year, Tip of Iceberg
Federal employee sexual harassment claims have jumped since 2016,
according to EEOC data. And a new survey suggests the increase in reported
claims may be just a drop in the bucket.

IN CASE YOU MISSED IT

Discrimination

Associated Wholesale Can’t Nix Suit Over Suspect Doctor’s Note
A former Associated Wholesale Grocers worker who allegedly gave the
company a bogus doctor’s note saying he could only work light duty can
continue to pursue his disability bias lawsuit, a federal judge ruled.

Abortion Covered Under Anti-Bias Law but Barkeep Loses Suit
A Louisiana bartender stated a viable claim under federal and state job
discrimination laws when she alleged she was fired for terminating her
pregnancy, a federal judge ruled.

Pregnancy Bias Bill Introduced With Bipartisan Support in House
A bipartisan group of lawmakers is taking another stab at a bill to protect
pregnant workers from workplace discrimination.

Wage & Hour

Jani-King to Pay $3.7M to Settle Claims It Misclassified Workers
Jani-King International will pay $3.7 million to settle a long-running class action



alleging it misclassified workers as independent contractors.

Whole Foods to D.C. Cir.: BMS Applies to Federal Class Actions
If Whole Foods Market Group Inc. employees wanted to bring a multistate class
action against their employer, they should have done it where Whole Foods is
subject to general jurisdiction, the grocery retailer told the D.C. Circuit.

Harassment & Retaliation

Forklift Company to Pay EEOC $650K to Resolve Harassment Suit
Pape Material Handling Inc. will pay $650,000 and revamp its employment
practices to settle allegations by the U.S. government that it failed to stop the
harassment of Hispanic workers at its Fresno, Calif., facility.

Prior Warnings, Not Retaliation, Behind Knoll Worker’s Firing
Knoll Inc. won a race bias and retaliation case after a black worker failed to put
forward evidence that the design firm had an ulterior motive in firing him.

NLRB

Steel Mill Defaults on NLRB Pact by Posting Union-Blaming Letter
An Alabama-based steel rolling mill has defaulted on the settlement agreement
it reached with the National Labor Relations Board following attempts to curtail
worker organization, the Eleventh Circuit said.

Immigration

Sixteen-Year Visa Wait Keeping Chinese Investors Away From U.S.
A Chinese national applying today for a U.S. immigrant investor visa may not
get one until 2035 at the earliest.

Legal Profession

Lawyers Aren’t Taking Full Advantage of AI Tools, Survey Shows
Only about one in four people working at law firms and law departments that
use legal technology use tools based on artificial intelligence or machine
learning, according to a survey of lawyers, technologists and executives.

Implicit Bias Training May Be Required for Calif. Judges, Lawyers
California lawyers, judges, and court personnel would have to take implicit bias
training every two years under a bill moving through the Legislature.









Worker Wellness Program Regulations Delayed Again by EEOC 
Companies hoping for guidance on what kind of wellness plans they can offer
employees will have to wait longer, after the EEOC once again pushed back its
date for the regulations.

Challenge to Trump Overtime Rule Mulled by Democratic State AGs
The top attorneys in 15 states are considering going to court to challenge a
Trump administration move to expand overtime pay requirements that they say
doesn’t go far enough.

Winston & Strawn Seeks High Court Review of Arbitration Limits
Winston & Strawn wants the U.S. Supreme Court to upend a decades-old
California arbitration standard. The law firm argues the state mandate wrongly
moved a former partner’s discrimination lawsuit to court instead of a private
arbitration process.

Anheuser-Busch’s Bid to Arbitrate Lawsuit Allowed, NLRB Says
A divided NLRB said Anheuser-Busch could rely on an arbitration clause that
applies to non-unionized workers in the company’s attempt to send a former
unionized worker’s claim to arbitration.

Boeing Questioned on Union by Over 70 Members of Congress
More than 70 U.S. representatives are demanding information from top Boeing
Co. executive Dennis Muilenburg on the company’s reluctance to recognize a
union at its South Carolina facility.

PRACTITIONER INSIGHT: Key Steps in Preparing for a Corporate Compliance
Monitor 
Sidley Austin attorneys detail steps for companies to take in advance of
working with corporate compliance monitors. Key steps include making sure the
monitor is vetted, clarifying its mandate, and fostering a cooperative
relationship.

IN CASE YOU MISSED IT

Discrimination

Time Warner Subsidiary Worker’s Age Bias Win Upheld on Appeal
A Time Warner Cable subsidiary must pay a fired 60-year-old supervisor the
$334,500 a jury awarded her for age bias, a divided Fourth Circuit ruled.



Black Tesla Worker Can Pursue Class Race Bias Claims in Court
Tesla Inc. can’t force a black man to arbitrate claims that he and other black
workers faced race-based harassment and discrimination at the company’s
Fremont, Calif., factory, a state appeals court ruled.

AT&T Workers Accuse Company of Race Discrimination
AT&T Mobility Services LLC is accused in a new lawsuit of standing by while a
new manager pushed black employees out of a San Diego retail store.

Wage & Hour

Belmont Horse Racing Trainer Settles Wage Case for $1.6 Million
A horse racing trainer agreed to pay more than $1.6 million to settle Labor
Department allegations that he knowingly underpaid seasonal workers at
Belmont Park, Saratoga Race Course, and other popular tracks.

Cremation Sales Reps Get $1.65 Million to Settle Wage Dispute
Cremation provider SCI Direct Inc. will pay $1.65 million to settle allegations its
sales representatives weren’t provided adequate rest breaks and weren’t paid
proper minimum or overtime wages.

State & Local Laws

Gender Pay Disparities Targeted in Colorado as Bill Signed
Colorado will be taking aim at disparities in pay between women and men under
a bill signed by Gov. Jared Polis.

Oakland OKs Sanctuary Contracting Ban, State Measure in Limbo
Oakland, Calif., would be prohibited from contracting with businesses that help
the federal government collect data and detain immigrants under a proposed
law that’s state counterpart is on hold.

Labor Relations

Bay Area SEIU Members Win Double-Digit Raises
Some 4,000 Alameda County employees would receive 10% wage increases
under a three-year contract extension with Service Employees International
Union Local 1021.

Large Contracts Drive Down Overall Union-Negotiated Pay Raises
Union contracts covering thousands of employees are failing to capture



significant pay increases for workers in 2019, according to Bloomberg Law
data.

Immigration

Greater Willingness to Boost Temporary Visas Shown by Lawmakers
Congress could be on a path to increasing seasonal guestworker visas after
spending the last three years punting to the Homeland Security Department.

Employers to Pay Extra Fee for H-1B Preregistration Process
Employers seeking H-1B visas will have to pay an additional fee for a new
process that will become part of next year’s visa lottery.

Legal Profession

Majority of Legal Ops Directors Call Data Analytics ‘Priority’
Data analytics is a high or medium priority for almost 60 percent of corporate
counsel offices, according to a new survey of legal operations directors.

Ninth Circuit Nominee’s California Ties Questioned
Daniel Bress has insufficient ties to California to fill a top federal judicial
vacancy there, Democrats said in warning that confirmation “opens the door” to
circuit court nominees elsewhere with weak or no local connections.

WORKFLOWS

Troutman Sanders promoted business litigator Wynter Deagle to San Diego
office managing partner | Goodwin hired Brown Rudnick financial restructuring
lawyer Howard Steel as a partner in New York | Loeb & Loeb added veteran
corporate lawyer Marc A. Jones as a partner in Los Angeles from Mitchell
Silberberg & Knupp | Ropes & Gray announced that Violetta A. Kokolus has
joined as partner in its intellectual property transactions practice in New York
from Dechert LLP | Venable hired Karen C. Hermann as a partner in the
Corporate Practice in Washington | Nelson Mullins Riley & Scarborough
added former Baltimore City Solicitor Thurman W. Zollicoffer Jr. as a partner,
along with Whiteford Taylor Preston litigators Danielle G. Marcus and Peter W.
Sheehan Jr. in Baltimore | Quarles & Brady said Christopher Skey has
rejoined the firm as a partner in the Energy, Environmental, and Natural
Resources Practice Group in Chicago.









with the Family and Medical and Leave Act.

NLRB’s Rulemaking Push May Test Agency’s Regulatory Chops
The National Labor Relations Board’s ambitious slate of regulatory plans likely
will test the agency’s rulemaking capacity, depending on when it hopes to
finalize the new rules, law professors and former board members said.

Contractor Cop’s Oracle Settlement Attempts Criticized by Judge
The merits of whether the Labor Department’s contractor watchdog reasonably
conciliated allegations of pay bias against Oracle America Inc. will be tested at
a hearing in December.

VIDEO: The Big Four Are a Looming Threat to Big Law
Legal services aren’t just for law firms anymore. As Bloomberg Law’s Sam
Skolnik explains in this video, for law firms “there’s real reason to be concerned
about the rise of the Big Four in the legal space.”

IN CASE YOU MISSED IT

Discrimination

Jones Day Women Want to Keep Their Jane Doe Status in Court
Four of the female associates suing Jones Day for sex discrimination want to
maintain their Jane Doe status while pursuing their claims.

Dell Says Anti-Trans Worker Bias Suit Belongs in Arbitration
Dell Technologies Inc. says a former computer engineer for subsidiary
Virtustream Inc. should have to press her claims of anti-trans bias and
harassment through arbitration rather than in court.

NLRB

Tech Worker Illegally Fired for Discussing Exec’s Pay: NLRB
An Ohio-based technology company violated federal labor law by firing an
engineer because he criticized an executive’s $400,000 salary during a team-
building lunch, the NLRB said in a decision that reaffirmed its Obama-era ruling.

Safety & Health

Ford Must Defend Mechanic’s Asbestos Exposure Claims
Ford Motor Co. failed to shake off the bulk of asbestos exposure claims filed by
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Washington State Nurses Get Guaranteed Meal and Rest Breaks
Nurses and certain clinical technicians working at hospitals in Washington state
will get guaranteed meal and rest breaks under a bill signed into law
Wednesday by Gov. Jay Inslee. The same day, Inslee also signed legislation
that will require adult entertainment establishments in the state to provide panic
buttons for dancers.

Labor Department, NLRB Funding Increases Get House Panel’s OK
The House Appropriations Committee on Wednesday approved legislation that
would increase discretionary spending for the Labor Department and the
National Labor Relations Board, moving the bill on for full House consideration.

Mystery Delays Push Divisive Top Court Issues Into Election Year 
The Supreme Court is making a practice of deferring action on high-profile
appeals involving immigration, abortion and gay rights.

PRACTITIONER INSIGHT: Helping Attorneys, Professional Staff Achieve
Wellbeing Through Optimism
Morgan Lewis is taking a new approach to fostering wellbeing among
employees. In the first of a series of Insights, Krista Logelin, the firm’s director
of employee wellbeing, says minor tweaks in the way a person views a situation
can have profound positive effects and offers simple thought exercises to
encourage a more optimistic approach.

IN CASE YOU MISSED IT

Discrimination

Georgia Hospital Wins Dismissal of Worker’s Leave Bias Suit
A hospital worker in Georgia who alleged she was fired for taking protected
medical leave filed her lawsuit too late, the Eleventh Circuit ruled.

Tupelo’s Ticketing Policy on Trial in Fired Officer’s Bias Case
A former Tupelo, Miss., police officer may be able to convince a jury she was
fired for complaining that the city’s ticketing policy targets minorities, a federal
judge ruled.

Raw Numbers Don’t Show Race Bias Against Rhode Island Worker
A black call center worker failed to show the Rhode Island Department of Labor
and Training refused to promote her because she is black, the First Circuit
ruled.



Wage & Hour

Disaster Response Contractor Pays $2.8M in U.S. Wage Case
A government contractor providing disaster response services paid $2.8 million
in back wages to 6,450 employees for alleged violations of U.S. wage laws.

Sleepy’s Salespeople Due OT, Premium Pay: Mass. High Court
Retail salespeople paid entirely by commission are still entitled to overtime and
Sunday premium pay under Massachusetts law, according to the state’s highest
court.

State & Local Laws

Growers Can’t Show California Union-Access Rule Unconstitutional
A California regulation allowing union organizers access to the work sites of
agricultural workers isn’t unconstitutional as applied to a pair of growers, a
divided Ninth Circuit ruled.

Calif. to Bump Paid Family Leave to 8 Weeks, If Newsom Has Way
California Gov. Gavin Newsom (D) will push to expand the state’s paid family
leave program from six to eight weeks through his budget plan.

Whistleblowers

CGI Whistleblower Proceeds With Suit Despite Bankruptcy Filing
A corporate whistleblower will get the chance to proceed with his retaliation
lawsuit against Canadian consulting firm CGI Group Inc. despite failing to
disclose the suit as an asset on one of his bankruptcy forms.

Labor Relations

Sanders Campaign Reaches Labor Pact With UFCW on Hours, Wages
Campaign workers for presidential candidate Bernie Sanders ratified what the
United Food and Commercial Workers says is the first-ever collective
bargaining agreement covering a presidential campaign.

2020 Presidential Hopefuls Make Their Pitch to Machinists Union
Democratic presidential contenders told a hotel ballroom full of union members
that the party must place workers at the center of its policies.
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More Funding Sought for Gig Economy and Other BLS Studies
House appropriators are seeking a nearly 10 percent increase in discretionary
spending for the Labor Department’s Bureau of Labor Statistics amid growing
calls for more frequent data on workforce sectors like the gig economy.

Tax Lawyer Set to Make $20 Million in Decades-Long Incentive Deals
A California tax attorney is profiting handsomely from tax-sharing deals that he
sets up between cities and big retailers, despite his role in creating the policies
that made the arrangements possible, according to a Bloomberg Tax
investigation.

IN CASE YOU MISSED IT

Discrimination

Marriott, Sheraton Effort to Force Worker to Arbitrate Fails
A former engineering director at the Sheraton New Orleans doesn’t have to face
a lawsuit seeking to compel him to arbitrate his potential claims, the Fifth Circuit
ruled.

Union Pacific Hit With Another Suit Over Worker Fitness Exam
Union Pacific is accused in a new lawsuit of violating the federal rights of an
employee in Kansas by not letting him return to work following leave for
depression, despite his doctor’s clearance.

VW Bid to Nix Class Age-Bias Suit ‘Premature,’ Worker Says
Volkswagen AG “jumped the gun” with its bid to strike class allegations from an
employment lawsuit accusing it of nationwide age discrimination, a former
logistics manager told a federal court.

Wage & Hour

Envoy Air $3.56 Million Wage Settlement Gets Final Approval
A $3.56 million class settlement between Envoy Air Inc. and California workers
resolving claims the airline didn’t pay overtime or wage premiums got final
approval from a federal judge.

Retaliation

Cleveland Officer Proves Retaliation for Filing EEOC Complaint
A Cleveland police officer sufficiently proved that he was retaliated against for



filing a discrimination complaint with the Equal Employment Opportunity
Commission, the Sixth Circuit said.

State & Local Laws

In CNN Free Speech/Job Bias Case, Calif. Considers SLAPP’s Reach
California Supreme Court justices appeared skeptical of CNN arguments that
the state’s anti-SLAPP statute, which protects free speech rights in matters of
public interest, should defeat a black ex-producer’s discrimination and
retaliation lawsuit.

Washington State Boosts Wage Protections on Public Works Jobs
Construction workers on public works projects in Washington state will have
increased protections with the enactment of a bill that gives them extra time to
file complaints over failure to pay the correct wages.

Immigration

Social Security No-Match Letters Worry Immigrants, Bosses
The Social Security Administration has revived an old practice of notifying
employers of mismatches between information on tax forms and the agency’s
records.

Legal Profession

Epstein Becker Green, Deloitte Form New ‘Strategic Alliance’
Epstein Becker Green and Deloitte have formed a new and unconventional
alliance, as top law firms gird for increased competition with the Big Four
accounting companies.

WORKFLOWS

Nelson Mullins Riley & Scarborough added corporate/mergers and
acquisitions attorney Michael D. Bryan and commercial real estate and
business law attorney Ashley Dantzler Wright as partner and of counsel to the
Charleston office | Holland & Hart hired tax partner William Colgin (from
Morgan Lewis) and tax associate Diana Myers (from Baker McKenzie) to the
Tax and Benefits Practice in Jackson Hole, WY | Dechert hired antitrust litigator
Shari Ross Lahlou as a partner in Washington, DC | King & Spalding (K&S)
added intellectual property lawyers Stephen Baskin and Dara Kurlancheek as









Dream Act, Other Immigration Bills to See House Committee Action
The House Judiciary Committee is considering legislation to grant legal status
to certain undocumented immigrants less than a week after the president
unveiled an immigration proposal that failed to address the undocumented
population.

PRACTITIONER INSIGHT: Success Coaches on Rise for Lateral Partner Hires,
Associates
Law firms have been hiring coaches for many years, mostly for helping
associates into new roles, but now “Success Coaches” are also being hired to
help partners elevate performance. Eva Wisnik, president and founder of Wisnik
Career Enterprises, discusses the trends for this growing field.

PRACTITIONER INSIGHT: Distressed Companies Should Prepare for
Employee Rights Realities
Employees’ legal rights are a paramount concern for companies in financial
distress. Morrison Cohen attorneys say companies should be aware of key
employee issues and have representation that specializes in these issues.

IN CASE YOU MISSED IT

Discrimination

Nike Women Alleging Sex, Pay Bias Can Seek Classwide Relief
A class action against Nike Inc. alleging systemic sex discrimination, including
using prior pay to set wages, can go forward, a federal court ruled, marking the
latest bias suit to gain traction targeting practices that could lead to unequal pay
and promotions.

United Airlines Accused of Mistreating Disabled Workers
United Airlines Inc. is accused in a new class lawsuit of failing to accommodate
and otherwise discriminating against disabled workers.

Worker’s Signed Settlement Not Early Out for Austal in EEOC Case 
The U.S. arm of Australian shipbuilder Austal can’t point to a diabetic worker’s
signed settlement agreement to win dismissal of an EEOC lawsuit on his behalf,
a federal court ruled.

Wage & Hour



Therapist House Parents Can’t Get Overtime for Sleep Disruptions
A married pair of therapists aren’t due overtime each time children they
monitored woke them up, Maine’s highest court ruled.

Harassment & Retaliation

Cardinal Health Ignored Racist Worksite Graffiti, Suit Alleges
Black workers at a Cardinal Health warehouse facility in California endured a
hostile work environment because of their race, a lawsuit filed May 21 alleges.

Whistleblowers

Hospital Defends Suit Against Employee-Turned-Whistleblower
West Virginia’s Wheeling Hospital is defending its decision to sue former
employee-turned-whistleblower Louis Longo after he sued it for allegedly
violating the False Claims Act.

State & Local Laws

California Bill to Require Breast-Feeding Spaces Passes Senate
California nursing mothers would get a clean, private space to pump breast milk
under a bill that passed the state Senate, legislation a Republican lawmaker
called a “legislative hell hole for employers.”

Labor Relations

Senators Probe Volkswagen Conduct in Wake of Union Campaign
Three U.S. senators are demanding answers from Volkswagen after the
company pushed the federal labor board to delay a union election at its
Chattanooga, Tenn., plant.

Legal Profession

Sidley Grows Private Equity Team with More Cooley Hires
Sidley Austin has added to its growing list of attorneys from Cooley as the firm
looks to solidify itself as a dominant player in the private equity field.

Munger, Tolles Partner Heads to 9th Cir. Over Dem Objections
Daniel Collins on Tuesday became the second nominee in as many weeks to
win confirmation to the U.S. Court of Appeals for the Ninth Circuit, a court
President Donald Trump has sharply criticized over rulings against his policies.



Also in the News

Police Officer Who Had Affair at Work Loses Claims Over Firing
The chief of the Roseville, Calif., police department, a captain, and a lieutenant
are immune from a female officer’s claims over her firing based partly on her
extramarital affair with another officer, a divided Ninth Circuit ruled.

Can Legislation Knock Down Job Barriers? It Depends Who You Ask
Older workers and those with disabilities continue to face pervasive obstacles to
steady and well-paying jobs, advocates told lawmakers, but Congress still isn’t
on the same page about how to remove those barriers.

WORKFLOWS

Paul Hastings said Jonathan Drimmer, former deputy general counsel and
chief compliance officer at Barrick Gold, joined as a partner in its Investigations
and White Collar Defense practice | Fox Rothschild added worklaw attorney F.
Beaumont Howard in Atlanta as a partner in its labor and employment
department | Holland & Knight hired Joshua C. Prever in Fort Lauderdale,
Fla., as a partner in the financial services litigation team from Morgan Lewis |
Morrison Foerster elected private funds lawyer Zeeshan Ahmedani to the
firm’s partnership in Los Angeles | Latham & Watkins announced that Robert
Katz has joined as a partner in the corporate department and member of the
Mergers & Acquisitions and Private Equity Practices in New York from
Shearman & Sterling | Bradley Arant Boult Cummings added Davis H. Smith
as a partner in the Corporate and Securities and Tax practice groups in
Montgomery, Ala., and Tara M. Petzoldt as an associate in the Litigation
Practice Group in Tampa, Fla., from Quarles & Brady LLP | Hunton Andrews
Kurth hired Serena M. Mentor as counsel in the Finance and Securitization
practice in New York | Littler said Liseanne R. Kelly has rejoined the firm as a
shareholder in San Diego; she previously served as director of Employment
Law Compliance for Alliance Data | Venable hired Kevin R. Ghassomian as a
partner in the Tax and Wealth Planning Practice in both the New York and Los
Angeles offices.

For all of today's Bloomberg Law headlines, visit Daily Labor Report









New Crackdown on Visa Overstays Could Stymie Business Activity 
A new presidential memorandum aimed at cracking down on visa overstays
could keep businesses from being fully able to engage in international
networking, deal making, and other legitimate business activities.

LGBT Rights Bill Clears Key Hurdle, Heads Toward Full House Vote
The House Judiciary Committee yesterday approved legislation that would ban
LGBT discrimination at work and in hotels, restaurants, and a wide range of
other public accommodations. The bill is likely to pass the full House, but it’s
future in the Senate is uncertain.

Religious Contractor Bias Shield Under White House Review
A Labor Department rule that would codify religious defenses contractors can
use against allegations of workplace discrimination is now under review at the
White House’s Office of Information and Regulatory Affairs.

PRACTITIONER INSIGHT: Crisis Management Through a Sustainability Lens
—Tips for General Counsel
Companies must be proactive and prepare plans to handle a crisis to avoid
damage to their corporate reputations and shareholder value. In Part II of a two-
part series on the role of GCs, Linklaters partner Vanessa Havard-Williams
details steps to take to reduce the negative effects from a crisis event.

DAILY RUNDOWN

Discrimination

U.S. Soccer Must Keep Fielding Women’s Equal Pay Class Action
Alex Morgan’s pay discrimination class action against U.S. Soccer Federation
Inc. will keep moving even as a separate panel decides whether to fold in a
separate case filed by goalie Hope Solo.

Arab Muslim Teacher Can’t Show Bias in Contract Nonrenewal
A high school U.S. history teacher in New Jersey failed to show her contract
wasn’t renewed for a third year because she is an Arab Muslim, a federal judge
ruled.

Wage & Hour

Phillips 66 Snags Pre-Trial Wins in Overtime Dispute
Energy company Phillips 66 Co. will have to fight an overtime wage suit against



just a single field worker on its own turf in Texas, a federal judge has ruled.

Fertilizer Company Can’t Keep Worker Wage Claims Federal
Workers alleging Helena Agri-Enterprises LLC violated California wage and
hour laws may keep their suit in state court, a federal court said.

Dollar Tree’s Process for Providing Workers Pay Stubs Upheld
Dollar Tree Stores Inc.‘s process for providing pay stubs to its California
workers received a nod of approval from the Ninth Circuit.

Whistleblowers

Bofi Federal Bank Must Face Auditor’s Whistleblower Claims
Bofi Federal Bank must continue to defend a bank auditor’s whistleblower claim
that he was fired in retaliation for disclosing its misuse of funds.

Harassment & Retaliation

Zurich American Must Cover Workers’ Sexual Assault Settlements
Zurich American Insurance Co. must reimburse an Ohio company for two
settlements it reached with female employees who were sexually assaulted by
a contractor, the Sixth Circuit ruled in an unpublished opinion.

State & Local Laws

New Jersey Says DOL Gig Worker Letter Has ‘Zero Effect’ on State
New Jersey state officials said the Labor Department’s recent opinion letter
outlining how to determine whether a worker is an employee or a contractor has
“zero effect” on the state’s rigid standards, which provide more structure than
the nebulous federal law.

NLRB

Budget Hike for Labor Department, NLRB Gets House Subcommittee OK
A House appropriations subcommittee approved legislation that would increase
2020 discretionary spending for the Labor Department and the National Labor
Relations Board, teeing up the bill for full-committee consideration.

Labor Relations

Illinois Workers Demand Refund of Agency Fees Paid to Union
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Forced Arbitration’s Antitrust Impact Faces House Scrutiny
House lawmakers today will examine the antitrust implications surrounding
corporations’ forced arbitration agreements as employees increasingly pressure
lawmakers to ban such practices.

Delta Air Lines Interfered in Election, Union Says
A union seeking to represent flight attendants and below-wing workers at Delta
Air Lines filed charges with a federal board alleging election interference, the
union announced.

Booming Legal Tech Market Draws Attorneys Looking for New Path
Shanti Atkins was told by a boss that she “was committing career suicide” when
she left labor and employment firm Littler Mendelson for a tech-driven legal
venture. But more lawyers are opting for entrepreneurship disrupting the
conventional legal market.

IN CASE YOU MISSED IT

Discrimination

Ex-Consol Energy Executive to Get Sex Bias, Retaliation Trial
A woman who says she was ousted as Consol Energy Inc.'s new president
based on her sex and for complaining about pay bias can present her
allegations to a jury, a federal judge ruled.

Lockheed Worker to Get Trial on Some Claims Over Medical Leave
Lockheed Martin Corp.‘s handling of a computer systems manager’s leave for
cancer-related mental health issues may have violated federal law, a federal
judge ruled.

Western Digital Seeks $7.75M Pay, Sex Bias Settlement
Western Digital Corp. has agreed to pay $7.75 million to resolve a worker’s
allegations that it discriminated against more 1,300 women in its workforce.

Severe Chickenpox Not Disability Under Federal Job Bias Law
A women fired when she missed seven weeks at her new job after contracting
chickenpox isn’t entitled to a trial on her disability discrimination claim, a federal
judge ruled.

Wage & Hour



Email Bungle Earns Law Firm Extra Work in Bojangles’ Wage Case
The law firm representing a group of Bojangles’ Inc. workers in an unpaid
overtime lawsuit has been ordered to produce a slew of documents after
sending more than 1,000 unauthorized emails to potential opt-in plaintiffs for the
suit.

Labor Relations

Frontier Flight Attendants Ratify Pact With Immediate 24% Raise
Flight attendants at Frontier Airlines represented by the Association of Flight
Attendants on May 15 ratified a new five-year contract covering more than
2,200 attendants.

Volkswagen: Union Election Filing Was Unlawful and Must Wait
A United Auto Workers bid to represent employees at Volkswagen’s
Chattanooga, Tenn., facility should remain on hold for the time being, the
company told the federal labor board.

Uber Drivers Don’t Need NLRB, Ride-Hail Driver Groups Say
Uber and Lyft drivers’ organizing efforts won’t be hurt by the recent
determination that Uber drivers aren’t employees under federal labor law,
according to several regional ride-hail driver organizations. Campaigns to
improve driver pay and working conditions will continue regardless, they said.

State & Local Laws

Michigan Legislator Indicted Over Prevailing Wage Vote Extortion
A Michigan legislator allegedly demanded up to $360,000 in bribes for political
campaigns in return for delivering votes to protect the state’s prevailing wage
law.

Human Resources

Trump Pick for Federal HR Office Approved by Senate Panel
A Senate committee May 15 approved Dale Cabaniss to lead the federal
government’s HR office, setting up her nomination for a final confirmation vote
by the full Senate.

Legal Profession

Trump on Verge of 40 Appeals Court Confirmations
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Labor Agency Budget Hikes Advanced by House Subcommittee 
A House Appropriations subcommittee yesterday voted to approve legislation
that would increase Fiscal Year 2020 spending for the Labor Department and
National Labor Relations Board.

Former Practice Chair Says Dentons Owes Her Over $390K
A former chair of Dentons’ government contracts practice group has filed a
complaint against the firm claiming it owes her more than $390,000, but the firm
has fired back, saying it’s actually the plaintiff who owes the firm almost $2
million in client fees.

DAILY RUNDOWN

Discrimination

Compass Bank Workers Must Arbitrate Race, Sex Bias Claims
Two contract analysts who allege Compass Bank discriminated against them
and other black women in promotions and pay must pursue their claims in
arbitration, a federal judge ruled.

Worker Accuses TVA of Bias Based on Lawful Marinol Use
The Tennessee Valley Authority is accused in a new lawsuit of illegally barring
a worker from taking Marinol, which had been prescribed for his depression and
other mental health problems.

911 Operators With Bias Claims Against NYC Get Damages Class
Black and Latino operators for New York City’s 911 emergency response
system won certification of a damages class in their racial bias suit, a federal
court ruled April 29.

Wage & Hour

Paralegal’s Witness Mishap Was Trial Strategy, Not New Evidence
A paralegal who claimed to have worked more than 700 hours of unpaid
overtime hours couldn’t convince the Eleventh Circuit to overturn the verdict
entered in her employer’s favor.

Harassment & Retaliation

Intel Worker Can’t Change Theory of Retaliation on Appeal



A former Intel Corp. employee isn’t entitled to have her job retaliation lawsuit
reinstated, the Tenth Circuit ruled.

New USA Gymnastics Lawsuit Alleges Pervasive Abuse of Athletes
Sexual abuse of gymnasts is “rampant” among USA Gymnastics officials,
coaches, employees, and volunteers, a new complaint alleges.

State & Local Laws

Washington Public-Sector Unions in Line for Boost
Washington Gov. Jay Inslee (D) plans to sign a bill to bolster public employee
unions April 30 in the wake of a U.S. Supreme Court decision that said
government workers can’t be required to pay union fees to cover the cost of
collective bargaining.

Labor Relations

Elder Care Company Targeted Union Members for Firing, Demotion
A Washington state home-care company unlawfully disciplined four of its
employees during a unionization push and must now bargain with the union, the
D.C. Circuit said April 30.

Massachusetts Hospital Workers Ratify Four-Year Contract
About 2,600 hospital workers at UMass Memorial Medical Center have agreed
to a contract that will give them 12 percent raises over the four years of the
agreement.

WORKFLOWS

Hogan Lovells added Ann C. Kim, a former assistant U.S. Attorney for the
Central District of California, as a partner in its Litigation practice in Los Angeles
| King & Spalding announced that Peter Montoni, former associate general
counsel at Antares Capital, has joined as a partner in the Corporate, Finance
and Investments (CFI) practice group in New York | GrayRobinson hired
Richard Markow as an associate to its intellectual property and technology and
litigation practice groups in Gainesville, FL | Wilson Sonsini Goodrich &
Rosati hired privacy and cybersecurity lawyer Nikolaos Theodorakis in Brussels
from Alston & Bird | Greenberg Traurig got intellectual property and technology
lawyers Stephen Baird, Tiffany Blofield, and Craig Krummen as shareholders in
Minneapolis from Winthrop & Weinstine | Snell & Willmer said that Rose B.
Sorensen joined as a partner in its corporate and securities practice group in LA









Trump Order Aims to Beef Up Federal Cybersecurity Workforce
Federal employees in the cybersecurity field will be encouraged to take
temporary reassignments with the Department of Homeland Security and other
agencies under an executive order signed by President Donald Trump that aims
to strength the government’s high-tech capabilities.

PRACTITIONER INSIGHT: GCs Should Turn to AI to Save Time, Money,
Manage Data
Virtually every process in today’s legal department is automated by technology
tools that generate large amounts of data. Haresh Bhungalia, CEO of
Casepoint, says when that data is subjected to AI-powered analysis across
functions and legal matters, it yields new insights that can help legal
departments save time and money.

PRACTITIONER INSIGHT: A New Path to Law Firm Profitability—Contingency
Fee Litigation
Law firms should stop shying away from contingency fee arrangements. Justin
Barker, head of Validity Finance’s Chicago office says a diverse portfolio of
carefully vetted contingency cases should result in a realization rate that far
exceeds the 80 to 85 percent realization rates typical of most litigation practice
groups in a law firm.

DAILY RUNDOWN

Discrimination

All Sectors, Not Just Legal, on DOL’s Radar for Promotion Bias 
All industries, not just law firms, should be aware of who is promoted and why,
a Labor Department official said.

Viacom Beats Bias Claims Filed Against Network Subsidiary
Viacom Inc. and Viacom International ducked an employment discrimination
dispute filed against subsidiary Indiacast U.S.

Gay Muslim Morgan Stanley Worker Claiming Bias Must Reveal Name
A former Morgan Stanley trading associate in New York who says he faced
rampant harassment and other bias because he is gay and Muslim can’t sue
the brokerage anonymously, a federal judge ruled.

Wage & Hour



Acosta Doubles Down on No Minimum Wage Hike, Epstein Deal Defense
Labor Secretary Alexander Acosta doubled down on his previous day’s
comments made during a House Education and Labor Committee hearing in
which he said he doesn’t support a change to the federal $7.25 minimum wage.

State & Local Laws

California ‘Independent Contractor’ Test Applies Retroactively
International cleaning business franchiser Jan-Pro must defend class claims
that it illegally treated California employees as independent contractors under
the state’s “clarified” standard for determining worker classification, the Ninth
Circuit held.

Constitution Doesn’t Protect Discretionary Spot on Rehire List
A spot on a government’s rehire list isn’t a constitutionally protected property
interest if the government has discretion to add and remove individuals from the
list, the Third Circuit said.

Labor Relations

Wabtec Workers Ratify Contract, Erie Plant Still Negotiating
A three-year contract covering about 400 Wabtec Corp. workers at two
Pennsylvania facilities was ratified May 1, ending worries of a possible strike.

Home Care Unions Chase $71 Million in Dues With Medicare Rule
Unions representing home care workers will have to work a little harder to get
an estimated $71 million in membership dues.

Immigration

New Crackdown on Visa Overstays Could Stymie Business Activity
A new presidential directive aimed at cracking down on visa overstays could
wind up stifling at least some legitimate business activities.

Legal Profession

Trump Tops 100 Judges, Two Hispanics Among New Confirmations
President Donald Trump surpassed a milestone in judicial appointments on
Thursday as the Senate confirmed a new slate of district court nominees,
including two Hispanics.









public facilities.

California Hospital Must Rewrite Badge, Pin Rules
A California hospital will have to rewrite parts of its employee handbooks to take
out restrictions on what buttons and badges its workers can wear to work, the
D.C. Circuit said.

Punching In: A Game of Thrones at the AFL-CIO
The Battle of the $117 Miami Strip Club Bill may be over, but a recent scuffle
between two AFL-CIO officials is the latest sign of growing dissension in the
ranks of the world’s largest worker organization.

PRACTITIONER INSIGHTS: The Fate of H-4 Employment Authorization
The Trump administration wants to rescind an Obama era rule that allows
certain H-4 visa holders work authorization, and there’s also a federal lawsuit
challenging the rule. Fragomen’s Andrew Greenfield examines the genesis of
the H-4 work authorization rule and the status of the pending actions that
imperil it.

PRACTITIONER INSIGHTS: Discrimination in Athletics—Eligibility of Intersex
Runner a Prime Example
Discrimination in athletics, based on a runner’s sex, most likely played a role in
a recent decision by the Court of Arbitration for Sport to ban intersex athletes
from competing in middle distance races, says Ronald S. Katz, sports attorney
and author of the book Sport, Ethics, and Leadership. Katz was an expert
witness in the case of South African runner Caster Semenya.

IN CASE YOU MISSED IT

Discrimination

D.C. Cir. ‘Clarifies’ Employer’s Burden in Job Bias Proof Scheme
The State Department didn’t offer a clear enough explanation for why it
continually passed a Latino employee over for promotion, the D.C. Circuit ruled.

Disabled Fred Meyer Cashier To Get Trial on Gripe About Breaks
The Kroger Co. and subsidiary Fred Meyer Stores Inc. must face trial on a
Washington state worker’s claim that he was denied reasonable breaks to
accommodate his disabilities, a federal judge ruled.



Wells Fargo Wins Bid to Make New Hire Arbitrate Job Bias Claims
A black woman who says Wells Fargo hired her into a lower-level mortgage
processing position while hiring three white women with the same qualifications
at a higher level must arbitrate her discrimination claims, a federal judge ruled.

Military Spouses Protected From Bias, DOL Reminds Contractors
The Labor Department is reminding federal contractors that military spouses
and other individuals connected to protected veterans are covered under
workplace anti-discrimination laws.

Ogletree Women Make Move to Preserve Sex Bias Class Action
Two women among a group accusing Ogletree, Deakins, Nash, Smoak &
Stewart P.C. of sex-based pay discrimination against female shareholders
nationwide asked a federal court in California to make them named plaintiffs
and to move part of the case to Colorado.

Whistleblowers

D.C. Metro Is Government Entity, Can’t Face False Claims Suit
The Washington Metropolitan Area Transit Authority is immune from
whistleblower Jamette Williams’s false claims suit accusing it of improperly
handling federal funds under a $5 billion capital improvements project, a federal
court ruled.

State & Local Laws

NH Paid Leave Bill Nixed by GOP Governor, Override Votes Iffy
New Hampshire Gov. Chris Sununu (R) vetoed a paid family and medical leave
insurance bill, objecting to the bill’s funding mechanism.

Labor Relations

Wind Turbine Maker Settles with NLRB on Union-Busting Charge
A wind turbine manufacturer in Texas agreed to pay $135,000 to 10 workers
who were fired or suspended during a union organizing campaign in order to
settle a raft of unfair labor practice allegations, the National Labor Relations
Board announced.

WORKFLOWS

The Bar Council of Delhi has directed the Big Four Accounting Firms — KPMG,









PRACTITIONER INSIGHT: The Dog Ate My Form 5500 Audit Report—Will My
Penalty Be Reduced?
Filed a late audit report with the Form 5500 to EBSA and want to try to reduce
your penalties? Thompson Hine’s Brian Lamb offers five tips and says file an
acceptable amended audit report as soon as possible, even if it is late. This is
by far the most significant driver of penalty reductions.

PRACTITIONER INSIGHT: Human Trafficking, Mass Torts, and Using Data to
Support Civil Litigation
Human trafficking needs to take its place among mass tort litigation. Mark
Eveland, CEO of litigation support services company Verus LLC, calls upon
experienced class action lawyers to develop new legal theories to bring actions
for injunctive and monetary damages on behalf of all victims rather than the
slow drip, drip, drip of individual cases.

IN CASE YOU MISSED IT

Discrimination

Morgan Stanley Worker Cites #MeToo Law in Opposing Arbitration
A gay Muslim worker who accuses Morgan Stanley of sexual harassment and
other bias says his case should remain in court because the firm’s arbitration
pact conflicts with New York law.

Macy’s Worker Lacks Proof Slap of Boss’s Butt Didn’t Spur Firing
Macy’s doesn’t have to face trial on a worker’s claim that she was illegally fired
because she was 68 years old, a federal judge in Texas ruled.

Southwest Airlines Looks to Kill Employee Biometrics Lawsuit
A lawsuit challenging Southwest Airlines‘s requirement that employees clock in
and out of work using finger-scanning technology should be tossed, the airline
told a federal court Friday.

Wage & Hour

SCOTUS Won’t Weigh Evidence Used for Class Status in Wage Case
The U.S. Supreme Court won’t get a chance to consider a circuit split over
whether evidence used to support a bid for class certification must be
admissible in court.

State & Local Laws



California Issues New Employee-Contractor Test Guidelines
A new, more worker-friendly test for determining who is a legal employee
applies to more than just wage-and-hour claims, according to an opinion letter
issued by California’s labor commissioner.

Immigration

Additional 30,000 Seasonal Guestworker Visas Available May 8
An additional 30,000 seasonal guestworker visas will become available to
employers starting May 8.

Safety & Health

Deadly Superbug Fungus Could Pose Threat to Health-Care Workers
Hospitals and other health-care employers should be aware of an often-fatal
fungus infection that could pose a safety threat to their employees.

Fatal Illinois Chemical Explosion’s Cause Under Investigation
An explosion at an Illinois specialty chemicals plant that killed three workers is
prompting investigations by federal authorities.

Legal Profession

Trump Judge Pick Bianco to Get Vote Over Schumer Objection
Joseph Bianco, a federal judge and former organized crime and terrorism
prosecutor, is one of two Donald Trump nominees set for likely confirmation this
week to appeals court seats in New York.

Also in the News

Machinists Union Revamps 2020 Endorsement Process
The International Association of Machinists, one of the nation’s largest labor
unions, will give its members a bigger say in who it endorses for the 2020
presidential election, the union announced.

Trump’s New Tariff Threat Comes Amid Signs Job Gains Peaking
President Donald Trump loves tariffs and hailing the jobs they create in
protected industries, declaring that “tariffs are working” and that the taxes he
imposed on Chinese imports “are partially responsible for our great economic
results.”









arbitration in employment and other contracts.

Pierce Bainbridge Fighting Ex-Partner Over Array of Allegations
Pierce Bainbridge Beck Price & Hecht is poised for a legal fight with one of
its former partners, who alleged the firm illegally fired him and committed other
misconduct, leading Pierce Bainbridge to fire back with extortion and
defamation claims.

PRACTITIONER INSIGHT: Defending Brown and the Rule of Law
Sherriyn Ifill, president and director-counsel of the NAACP Legal Defense and
Educational Fund Inc., hails the 65th anniversary of Brown v. Board of
Education as one of the most consequential decisions of the modern U.S.
Supreme Court for its role in desegregating education—but also as a bellwether
for transforming the American legal system for breaking segregation in legal
education and democratizing the image of the lawyers in our society.

IN CASE YOU MISSED IT

Discrimination

Italian Doctors Get National Origin Bias Claims Revived
Two Italian doctors got their national origin discrimination claims against the
University of Texas Medical Branch revived.

Corizon Health Settles Disabilities Bias Lawsuit for $950K
Corizon Health will pay $950,000 to settle allegations that the jail and prison
health-care provider discriminated against employees with disabilities.

Retaliation

Surgical Tech Didn’t Show FMLA Retaliation, 8th Cir. Says
A surgical technician failed to prove she was fired from her hospital job for
exercising her rights under the Family and Medical Leave Act, a federal appeals
court said.

State & Local Laws

New Colorado Law Deems Failure to Pay Wages a Theft
Colorado Gov. Jared Polis (D) signed a law reclassifying failure to pay wages
as theft.



Labor Relations

D.C. Teachers Must Regroup in Evaluation Dispute
The union for Washington teachers can’t arbitrate a group grievance against the
city’s public school system, the D.C. Court of Appeals said.

Legal Profession

Anti-Abortion District Court Nominee Wendy Vitter Confirmed
The U.S. Senate confirmed Wendy Vitter to a federal district court despite fierce
opposition from Democrats over her past anti-abortion activism.

Holland & Knight Partner to Lead Chicago’s Legal Team
Chicago Mayor-elect Lori Lightfoot (D) announced Mark Flessner, a Holland &
Knight partner since 2012, will serve as the city’s next corporation counsel and
lead the city’s 450-person law department.

WORKFLOWS

Reed Smith appointed health-care lawyer Paul Pitts as the new managing
partner for its San Francisco office | Vedder Price said Daniel Shulman, former
chief intellectual property legal counsel at Reynolds Group Holdings and FRAM
Auto Group, joined the IP group as a shareholder in Chicago | Perkins Coie
said veteran trust-and-estate planning lawyer Lois Tilton joined the New York
office, arriving from Kurzman Eisenberg Corbin & Lever | Polsinelli announced
that Patrick Doherty has joined the firm as a shareholder in the corporate and
transactional practice in New York | Sheppard, Mullin, Richter & Hampton
added partners Robert M. Masters, Jonathan R. DeFosse and Bevin M.B.
Newman to the Washington office; Masters and DeFosse join the intellectual
property practice group from Fried, Frank, Harris, Shriver & Jacobson, and
Newman joins the Antitrust and Competition and Healthcare practices from
Jones Day | Carlton Fields added trademark attorney Clark W. Lackert in the
IP practice as a shareholder in New York from Reed Smith; and added
construction lawyers Edward Kuchinski and Laura Jo Lieffers to the
construction practice in Tampa, Fla.

For all of today's Bloomberg Law headlines, visit Daily Labor Report









WHAT ELSE WE’RE WATCHING

NH Paid Leave Bill Nixed by GOP Governor, Override Votes Iffy
New Hampshire Gov. Chris Sununu (R) vetoed a paid family and medical leave
insurance bill, objecting to the bill’s funding mechanism.

UAW: Let Volkswagen Organizing Vote Proceed, Get Campaign Going
The United Auto Workers filed an action with the NLRB “to lift a stay on voting,”
a process that, if successful, would put a campaign to organize Volkswagen‘s
Chattanooga, Tenn., facility back in motion.

Big Four-Big Law Alliance Could Spur More Partnerships
The partnership between Deloitte and Epstein Becker Green’s labor law
practice represents the strongest indicator to date in the evolving way in which
the Big Four accountancies are becoming enmeshed within American law firms,
consultants said.

IN CASE YOU MISSED IT

Discrimination

Illinois Surgeon Not ‘Employee’ of Hospital Under Anti-Bias Law
A suburban Chicago hospital doesn’t have to face trial on a surgeon’s claims
that she was fired because of her status as a Jewish woman of Russian
descent, the Seventh Circuit ruled.

G4S Guard to Get Trial Over Muslim Prayer Accommodation
A Muslim security supervisor will get a chance to convince a jury that G4S
Secure Solutions (USA) Inc. violated his rights when it stopped letting him leave
work early for Friday prayers, a federal judge ruled.

George Washington University Loses Bid to Toss Pay Bias Case
Sex discrimination claims against George Washington University for alleged
preferential treatment given to a male athletics department employee will
proceed, a federal court in Washington ruled.

HHS Worker Loses Suit Over Delayed Help for Light Sensitivity 
The Department of Health and Human Services made good-faith efforts to
assist a worker with a sensitivity to light and any delay in accommodating her
was reasonable, a federal judge ruled.



Wage & Hour

Flowers Foods Faces Certified Classes in Driver Overtime Suit
Flowers Foods Inc. must face a certified class action by distributor drivers who
allege they were deprived of overtime pay by being misclassified as
independent contractors, the Eastern District of Pennsylvania ruled.

Harassment

EEOC Accuses O’Reilly Auto Parts of Systemic Sexual Harassment
O’Reilly Automotive Stores Inc. subjected a group of female employees at an
Orlando, Fla., store to a male manager’s persistent sexual harassment, the
federal government alleges.

Labor Relations

United Express Carrier’s Flight Attendants Eye Strike
A union that represents about 300 flight attendants for Air Wisconsin, a United
Express carrier, wants the government to release it from federal mediation. That
would allow the union to call a strike without notice to management or
passengers.

Former Union Official Pleads Guilty in $82K Embezzlement Scheme
The former treasurer of a union representing about 760 employees of the
Department of Veterans Affairs pleaded guilty to embezzling at least $82,000.

Legal Profession

Littler Launches App to Answer Employment Law Questions
Management-side employment firm Littler Mendelson has launched an online
app that gives clients real-time answers to employment-related questions.

WORKFLOWS

Ballard Spahr hired Franc Del Fosse as of counsel in the firm’s Phoenix office |
Greenberg Traurig added Vivian S. Kuo and Andrew Sommer as shareholders
in the Intellectual Property Litigation Practice in the Washington and Northern
Virginia offices, from Winston & Strawn | Holland & Hart announced the
addition of partner Greg Saylin (from Latham & Watkins) and of counsel Tyson
Horrocks to its Labor and Employment practice in Salt Lake City | Goodwin









Maine Governor Signs Law Granting Paid Leave for Any Reason
Gov. Janet Mills signs a bill that will allow workers to take paid leave for any
reason, making Maine the first state in the nation to allow it.

Higher Local Minimum Wage Now Allowed in Colorado
Local governments in Colorado can boost their minimum wage above that of
the state’s under a law signed by Gov. Jared Polis (D).

Former U.S. Attorney General Loretta Lynch Heads to Paul Weiss
Loretta Lynch, the first black woman to serve as U.S. attorney general, is joining
Paul, Weiss, Rifkind, Wharton & Garrison as a partner in its litigation
department.

IN CASE YOU MISSED IT

Discrimination

Hyundai Faces Trial Over Accommodations for Worker’s Diabetes
Hyundai Motor Manufacturing of Alabama LLC may have failed to
accommodate a warranty claims reviewer’s need for food breaks for his
diabetes, a federal judge ruled.

National Oilwell Varco Manager’s Text, Email May Prove Bias
Two men fired from their jobs performing contract work for National Oilwell
Varco Inc.'s Tuboscope division may be able to prove disability bias, a federal
judge ruled.

Sterling Jewelers Worker Must Arbitrate Job Bias Claims
Sterling Jewelers Inc. can require an employee in Oregon to arbitrate his
employment discrimination claims, a federal appeals court ruled.

Wage & Hour

Amazon Narrows Overtime Claims in Station Manager Class Action
Amazon.com LLC successfully shook off claims it violated federal requirements
to pay overtime to delivery station managers, leaving only California state law
claims on the table.

State & Local Laws



Connecticut $15 Minimum Wage Bill Signed Into Law
Connecticut has joined the $15-minimum wage club, which now counts seven
states as members.

Whistleblowers

Lewis Brisbois Investigated Bias Claim So Can’t Defend College
Lewis Brisbois Bisgaard & Smith LLP’s takeover of a sex discrimination
investigation from the director of human resources at Newman University bars
the firm from defending the school against her whistleblower claims.

Labor Relations

Arbitration Provision Keeps Sheet Metal Firm at Bargaining Table
An Oregon company didn’t have the right to renounce a collective bargaining
agreement with a sheet metal worker’s union, the Ninth Circuit ruled.

Safety & Health

Refinery Responsible for Predecessor’s Safety Violations: DOL
The Labor Department is taking its view to a federal appeals court that it
showed that an Oklahoma oil refining company where a worker died in a 2012
explosion should face more serious penalties.

Also in the News

Domino’s Loses Bid to Get Antitrust No-Poach Case Dismissed
Domino’s Pizza Inc. and its franchising affiliates must face an antitrust
challenge to a “no poach” agreement barring the chain’s stores from recruiting
or hiring one another’s workers.

Legal Profession

Taking on Culture Change at Ninth Circuit Post Kozinski
Yohance Edwards had his work cut out for him when he became the first
director of workplace relations at the California-based federal judicial circuit
grappling with addressing harassment concerns in the #MeToo era.

WORKFLOWS









federal judge ruled.

PRACTITIONER INSIGHT: What Can Lawyers Learn About Lawyers From the
Mueller Report?
Three Baker Donelson attorneys, all formerly with the DOJ, take a look at the
unique roles of two attorneys who advised President Donald Trump, as outlined
in the Mueller Report—and how it portrays two pictures of how lawyers should
or should not protect clients.

IN CASE YOU MISSED IT

Discrimination

Black Exotic Dancers to Collect $3.3M in EEOC Race Bias Win
A Jackson, Miss., strip club must pay five black dancers a total of $3.3 million
for race discrimination, a federal jury decided.

Dyslexic, Black, Older D.C. Water Worker Fails With Bias Claims
A quick win for the District of Columbia Water and Sewer Authority in a former
electrical equipment repairer’s disability, race, and age discrimination case was
proper, the D.C. Circuit ruled.

Oracle Ordered to Turn Over More Pay Data in DOL Bias Case
Oracle Corp. must submit additional employee salary information in ongoing
litigation involving the tech giant’s pay practices, but it won’t have to turn over
all of the data requested by the Labor Department.

EEOC, Arizona Health-Care Company Ink $545K Bias-Leave Pact
Carondelet Health Network will pay six former employees $545,000 to resolve
EEOC allegations of leave bias based on pregnancy and disability.

Riot Games to Keep Arbitration Clause Despite Employee Protest
Riot Games, maker of the worldwide hit video game League of Legends, said it
would maintain its requirement that employees’ sexual-harassment or
discrimination complaints be handled via arbitration, rejecting demands from
workers who recently walked out over the issue.

Harassment

Verizon Worker Missed ‘High’ Bar for Proving Harassment
Verizon Wireless doesn’t have to stand trial on a former customer service



supervisor’s harassment and age and sex discrimination claims, the Fourth
Circuit ruled.

Immigration

Trump’s Termination of DACA Program Unlawful, 4th Cir. Rules 
The Trump administration’s decision to end the Deferred Action for Childhood
Arrivals program was illegal because it wasn’t adequately explained, a split
federal appeals court in Richmond, Va., ruled.

DACA Recipient Accused of Gang Activity to File New Complaint
A Deferred Action for Childhood Arrivals recipient who said the government
wrongly revoked his protections and work permit is now getting a chance to
litigate over the denial of his DACA renewal application.

Army Can’t Shed Immigrant Recruits’ Discharge Challenge
Sovereign immunity can’t save the U.S. Army from a proposed class action by
immigrant soldiers alleging unlawful discharge, a federal court said.

State & Local Laws

$15 Minimum Wage Coming to Connecticut
Connecticut will become the seventh state to raise its minimum wage to $15 per
hour.

Labor Relations

Iowa Court Tosses Union Challenges to Collective Bargaining Law
The Iowa Supreme Court shut down efforts to kill a 2017 law limiting the
collective bargaining rights of public employees. It issued a pair of rulings
tossing constitutional challenges by two of the state’s largest unions.

Wage & Hour

Workers at Church’s Chicken, Pizza Hut and Checkers can now get expedited
pay as U.S. restaurants grapple with a labor shortage that’s not showing any
signs of abating.

Legal Profession
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classification.

Overtime Retaliation Appeal Fails For Lack of Formal Complaint
A former customer service representative who said her online restaurant supply
company employer retaliated against her for complaining about its pay practices
lost her appeal at the Sixth Circuit.

PRACTITIONER INSIGHT: Kirkland Teaches Associates Deposition Skills
Through Practice, Preparation
Kirkland & Ellis partners explain how they teach associates skills on taking
and defending depositions. In the second of a series on associate training, they
say it helps associates make the leap from recognizing a good deposition
transcript to actually creating the record that can win a case.

IN CASE YOU MISSED IT

Discrimination

Kroger Worker Fails With Disability Bias, Retaliation Claims
A former Kroger grocery department manager with Parkinson’s disease can’t
show the company failed to accommodate his condition, a federal judge ruled.

Anheuser-Busch’s Bid to Arbitrate Lawsuit Allowed: NLRB
Anheuser-Busch can try to push a former union employee’s racial discrimination
lawsuit into private arbitration even though the company’s arbitration program
doesn’t apply to union workers, the National Labor Relations Board ruled.

Former MoFo Associates Expand on Alleged Bias Claims Against Firm
Two former Morrison & Foerster attorneys, in order to save their bias claims
against the law firm from dismissal, have provided additional detail to a federal
judge about their allegedly negative experiences as pregnant associates.

Harassment & Retaliation

Business Owner Who Dodged Harassment Lawsuit Must Pay $900K
A California business owner must pay his former executive assistant more than
$900,000 in damages and legal costs for his alleged sexual harassment, a state
appeals court said.

State & Local Laws



North Carolina State Employees to Get Paid Parental Leave
State employees in North Carolina will be given paid parental leave for the birth
or adoption of a child under an executive order signed by Gov. Roy Cooper.

Connecticut Family Leave Bill Pits Democrats Against Democrat
Connecticut’s Democratic lawmakers and its Democratic governor are battling
publicly about how to establish a state-run paid family and medical leave
program.

Labor Relations

New York Farm Laborers Have Constitutional Right to Unionize
Farm laborers have a fundamental right to organize and collectively bargain
with their employers under the New York constitution, a state appeals court
said.

Minneapolis’s Pro-Union Project Labor Agreements Defended
A First Amendment challenge to a school district’s policy of only using
construction contractors that hire unionized workers is an anti-union “test case”
that seeks to overturn longstanding precedent, a Minnesota labor organization
told a federal judge.

Immigration

Immigration Bills Move Forward as GOP Demands Border Security
The House Judiciary Committee approved legislation that would grant legal
status to certain undocumented immigrants, clearing the path for an eventual
full chamber vote on the three proposals.

Legal Profession

DLA Piper Elects NYC-Based IP Attorney as New U.S. Chair
DLA Piper has elected New York-based intellectual property lawyer Frank Ryan
to succeed Roger Meltzer and Cameron “Jay” Rains as U.S. chair of the firm.

Lawyer Who Made Case for Clinton Indictment Confirmed as Judge
A former prosecutor and law partner who made a case for indicting Hillary
Clinton over her use of an unclassified email server while secretary of state was
confirmed to the federal bench.

WORKFLOWS









Labor Department Moves to Require More Union Financial Reports
Unions would be required to file additional annual financial reports related to
trusts, under a long-stalled plan the Labor Department is putting in motion.

Winston Strawn, Latham Led the Pack on NFL Union Legal Fees
The NFL Players Association paid Big Law firms more than $4.75 million in
legal fees last year, according to a new regulatory filing.

PRACTITIONER NSIGHT: AI Regulations Aim at Eliminating Bias
Baker McKenzie attorneys examine recent state and federal legislative trends
showing more government regulation of algorithms and AI affecting citizens and
consumers. This regulation—mostly aimed at removing the chance of bias—
could have significant regulatory and intellectual property implications on
technology companies.

IN CASE YOU MISSED IT

Discrimination

Black Nanny Can Pursue Race Bias Claims Against White Couple
A text message a wife meant to send to her husband supports a nanny’s claims
that she was immediately fired when the couple learned she is black, a federal
judge ruled.

New York Hyatt Settles EEOC Disability Bias Lawsuit for $100K
A federal court approved Hyatt Corp.‘s settlement of a U.S. government lawsuit
accusing it of discriminating against a front desk agent in New York with a spine
impairment, the agency announced.

Black Nurse Lacks Proof Race Drove Firing After Patient Dispute
A Maryland hospital doesn’t have to face trial on a black nurse’s race
discrimination claim that she was fired after a patient’s white family member
threatened her, a federal judge ruled.

Wage & Hour

Florida Contractor Debarred Over Refusal to Pay Back Wages
A Florida construction company can’t bid on federally funded projects for three
years after refusing to pay back wages allegedly due to nearly a dozen workers.



Builder Fined in Wage Case, General Contractor Also Liable
A Southern California construction company was fined nearly $600,000 for
allegedly failing to pay workers, and for the first time under a 2017 state law, a
general contractor has been fined for a subcontractor’s wage violations.

Harassment & Retaliation

Ex-Arizona Coach Must Face Suit Alleging Sex Assaults Downplayed
A woman allegedly attacked by a former University of Arizona football player
can proceed with civil rights claims against the team’s former coach, a federal
court in Arizona ruled.

Professor Gets Job Back as He Fights Sex Harassment Allegations
A University of Louisville biology professor fired over alleged sexual harassment
claims is entitled to reinstatement while his suit challenging his termination
proceeds, the Western District of Kentucky said.

State & Local Laws

‘Hiring Robots’ Restrictions Passed by Illinois Legislature
Illinois employers using artificial intelligence platforms during their hiring and
recruitment processes would have to seek the consent of job applicants under
legislation headed to the desk of Gov. J.B. Pritzker.

Chicago Predictive Scheduling Bill Revived With Mayor’s Support
Chicago lawmakers reintroduced a bill that would penalize employers for
making last-minute changes to workers’ schedules. The legislation has been
revamped with a number of concessions to the business community and has
backing from Mayor Lori Lightfoot.

Alabama Pay Equity Bill, Passed by Legislature, Goes to Governor
Alabama would bar pay discrimination and protect job applicants who don’t
disclose their salary history, under legislation headed to Gov. Kay Ivey.

Immigration

Prosecution of Employers for Hiring Unauthorized Workers Rare
Prosecutions of employers for knowingly hiring undocumented workers appear
to be minuscule in comparison to prosecutions of other immigration-related
crimes.
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participatory training wind up doing better work for clients.

Prior Preparation: The key insight associates tell us they get from
learning-through-doing is that laying foundation, establishing authenticity,
and identifying or resolving hearsay in depositions often determines
successful execution at trial.

About the Authors: Jim Basile is a senior partner, and Robert Gretch is a
knowledge management partner at Kirkland & Ellis.

HAPPY THOUGHTS

Morgan Lewis has taken a new approach to fostering wellbeing among
employees. In the first of a series of Insights, Krista Logelin, the firm’s director



of employee wellbeing, explains how minor tweaks in the way a person views a
situation can have profound positive effects and offers simple thought exercises
to encourage a more optimistic approach. Read: Helping Attorneys,
Professional Staff Achieve Wellbeing Through Optimism.

Change Self-Destructive Behavior: One primary goal is to provide an
alternative to corrosive and non-productive thinking, which we might call
“pessimistic explanatory style.”

Just a Tweak: Achieving a more optimistic approach, with all of its
attendant benefits, doesn’t require a fundamental personality change or a
complete revision in one’s point of view.

About the Author: Krista Logelin is Morgan Lewis’s director of employee
wellbeing.



COMPRESSED SCHEDULE

Former New Jersey Gov. Chris Christie once told President Trump you can’t
make a government investigation shorter. Jonathan A. Shapiro, of Baker Botts,
begs to differ and highlights several ways to shorten them, including early
assessment and speedy engagement with the government. Read: Chris
Christie Is Wrong—You Can Shorten a Government Investigation.

It’s Complicated: How to actually go about shortening the investigation, or
trying to, is complicated.

Expeditiously: Speed also may promote a better outcome, if not a
government walk-a-way, perhaps some fast and tolerable deal.



About the Author: Jonathan A. Shapiro is the department chair of litigation at
Baker Botts.

FOR YOUR CONSIDERATION

Sorting Through the Trump Subpoena Maze
President Donald Trump has sued to stop House Democrats from subpoenaing
his financial records. This is just one issue in the ongoing subpoena battle being
fought on Capitol Hill, and George Washington University Law School
Associate Dean Alan B. Morrison explains the intricacies of how this will all play
out.

Delaware Supreme Court Drives Nail in Appraisal-Arbitrage Coffin
A Delaware Supreme Court ruling should put an end to the state’s Chancery
Court second guessing merger deal prices in future appraisal actions. Gibson
Dunn attorneys discuss the case and explain how it will impact appraiser
arbitrageurs, those who purchase shares after a merger is announced in hopes
the shares will appraise above market value.

Security Concerns Prompts EU to Adapt CFIUS-Style Framework
The European Union’s new framework for reviewing foreign investment in
member nations expands the scope of transactions subject to review based on
national security grounds. A&L Goodbody partner Gina Conheady examines
the new regulation and explains what type of investments fall within the scope
of the regulation.

Making Sense of What Technology Is Patentable
In January, the U.S. Patent and Trademark Office (USPTO) issued new
guidance on patent eligibility to clarify inconsistent analyses by recent court
decisions. Akin Gump attorneys, in the first of a two-part series on new USPTO
guidance, examine the 2019 Eligibility Guidance’s impact on technology patents
and address the need for additional judicial and/or legislative guidance.

The Rise in Economic Espionage Cases Involving China
More than 90 percent of the Department of Justice’s cases alleging economic
espionage over the past seven years involve China. Bird Marella’s Paul S.
Chan says these prosecutions will likely continue to increase, and he explores
the impact of the unique relationship between the U.S. and China on civil trade
secrets litigation.

Mapping a Career Path From Global Corporate Counsel to Litigation Funder
Making a career change from global corporate litigation counsel to litigation



funding uses similar legal talents, like being able to quickly analyze complex
cases, calculate likelihood of success, and manage budgets. Matt Atlas, now
with Vannin Capital, reflects on his recent move from Colgate-Palmolive
Company.

#Gamechanger at SEC—Hashtags Increase Eyes on Enforcement
The Securities and Exchange Commission is harnessing the power of hashtags
its use of social media and broadening its audience for enforcement actions.
Kurt Wolfe of Troutman Sanders LLP discusses the trend the challenges it
presents to defendants.

Human Trafficking, Mass Torts, and Using Data to Support Civil Litigation
Human trafficking needs to take its place among mass tort litigation. Mark
Eveland, CEO of litigation support services company Verus LLC, calls upon
experienced class action lawyers to develop new legal theories to bring actions
for injunctive and monetary damages on behalf of all victims rather than the
slow drip, drip, drip of individual cases.

The Dog Ate My Form 5500 Audit Report—Will My Penalty Be Reduced?
Filed a late audit report with the Form 5500 and want to try to reduce your
penalties? Thompson Hine’s Brian Lamb offers five tips and says file an
acceptable amended audit report as soon as possible, even if it is late. This is
by far the most significant driver of penalty reductions.

How Mature Is Your Legal Department When It Comes to E-Discovery?
Although e-discovery has become an important tool for many in-house counsel,
many companies still struggle with new sources like social media and instant
messaging, a survey by Duke University and Exterro found. Exterro’s Tim
Rollins gives three key takeaways from the survey, including how companies
fared in training and by industry and size.

Explaining the New EU Copyright Directive
The European Union has voted to adopt new copyright measures that will affect
access to online content. Morgan Lewis attorneys explain that although the
new directive sets forth a framework of rights and obligations, there are still
many open questions about its application in practice that must be addressed.

Alexa, Is My Health Information Protected?
Amazon’s Alexa is now has skills that comply with HIPAA-- “she” can do things
like help patients find providers, get well-being tips, provide reminders about
doctor appointments, and check on prescription deliveries. Venable attorneys









Labor Board Restructuring Plan Includes Nationwide Demotions
The heads of the National Labor Relations Board are planning a restructure of
administrative staff at the agency’s roughly 26 regional offices, including
demoting employees in certain job classifications nationwide.

United Pilot Instructor Class Certified in Dispute Over Back Pay
A class of United Airlines pilot instructors has been certified in a suit over how
much back pay they received from the Air Line Pilots Association.

PRACTITIONER INSIGHT: Law Firms on Sidelines of Structural Change While
New Players Take Field
Big Law continues making money and tinkering with changes, but other players
in the legal market are actually driving structural change. Seyfarth Shaw’s J.
Stephen Poor says the so-called “law companies,” alternative service providers,
technology companies, and the Big Four continue to position themselves to
take market share from Big Law.

PRACTITIONER INSIGHT: Drastic Times Call for Careful M&A Immigration
Due Diligence
Assessing the immigration consequences of a corporate merger or
reorganization needs to be done before publicly announcing a transaction or
before closing. Baker Donelson’s Joey Chbeir looks at considerations to
minimize the risk of losing foreign employees and ensure that acquired
employees remain in status during and after the transition.

IN CASE YOU MISSED IT

Discrimination

IBM Moves to Block Expansion of Class Suit Alleging Age Bias
Former employees who accuse IBM of systemic efforts to shed workers age 40
and older shouldn’t be allowed to expand their would-be class suit to thousands
of others, the company told a federal judge.

LGBT Bias Law Doesn’t Apply to Ohio Catholic School Hiring
Under pressure from a federal lawsuit, a Cleveland suburb said its LGBT
employment bias law doesn’t apply to hiring decisions at a local Catholic high
school, even for employees who have no traditionally religious role.

Fiat’s US Arm Says ‘Stolen’ Documents Can’t Be Used in Bias Case



A group of workers suing Fiat Chrysler’s U.S. arm for alleged age discrimination
can’t rely on documents another worker “stole” from the company to prove their
case, the company told a federal judge.

Del Taco Worker Says Youth Should Bar Arbitration of Bias Case
A woman accusing Del Taco of subjecting her to workplace sexual harassment
when she was a teen says shouldn’t have to arbitrate her claims.

Wage & Hour

California Solar Project Workers Lose Travel Time Lawsuit
Workers on a California solar power project aren’t entitled to compensation for
the time it took them every day to travel between a security gate and their work
zones, a federal court ruled.

State & Local Laws

Job Applicant Pot Use Protections Passed by Nevada Legislature
Employers in Nevada won’t be able to reject a job candidate for testing positive
for marijuana if a measure that passed the state Legislature is signed into law.

Paid Leave, Minimum Wage Bills Delayed in Vermont
The Vermont General Assembly adjourned its session without passing paid
leave and minimum wage bills that might nevertheless not have survived the
veto pen of Republican Gov. Phil Scott.

Prevailing Wage, Union Contracts Bolstered for Nevada Projects
Workers will get higher wages and better chances of a union contract on
Nevada public works projects under new laws signed.

Maine Governor Signs Law Granting Paid Leave for Any Reason
Gov. Janet Mills signed a bill that will allow workers to take paid leave for any
reason, making Maine the first state in the nation to allow it.

Labor Relations

Volkswagen Union Election Scheduled for June 12-14
Employees at Volkswagen‘s Chattanooga, Tenn., production facility will cast
their votes on whether to unionize in a three-day election set for June 12-14.

MLB, Umpire Hernandez Fight Over Disclosure of Talks With Union



Major League Baseball umpire Angel Hernandez says he shouldn’t be required
to reveal discussions with his union as part of his lawsuit alleging the league
discriminates against him.

Immigration

Texas Bus Company Settles Allegations of Pro-Guestworker Bias
A Houston-based bus company will pay more than $200,000 to settle Justice
Department allegations that it passed over U.S. workers in favor of foreign
workers on temporary visas.

Legal Profession

Kirkland & Ellis Starts New Firmwide Wellness Program
Kirkland & Ellis announced this week the creation of a new firmwide wellness
program with a new director, part of the ongoing efforts by Big Law to tackle
mental health issues that plague the legal profession.

WORKFLOWS

Paul Weiss announced that Loretta Lynch, the first black woman to serve as
U.S. attorney general, is joining the firm as a partner in its litigation department |
Reed Smith hired former Sullivan & Cromwell commodities attorney Christine
Trent Parker to the New York office | Eversheds Sutherland said former New
York federal prosecutor Sarah Paul joined the firm’s litigation practice group as
a partner in New York | Dykema added Mary Beth Walsh as director of lateral
recruiting; she previously served as director of attorney recruitment and
development at Hinshaw & Culbertson | Dilworth Paxson announced the
addition of partner Nanda Kumar, J.D., Ph.D., to the Intellectual Property (IP)
group working in its Princeton, N.J., and Philadelphia offices | Morgan Lewis
rehired David C. Schwartz as a partner in the firm’s Princeton office |
Armstrong Teasdale added Mark W. Halderman to the Litigation practice
group in Philadelphia, and Dale J. Degenshein to the Financial and Real Estate
Services practice group in New York | Butler Snow added Mark M. Hosemann
to the business services group in Ridgeland, Miss. | Reed Smith hired Lori
Armstrong Halber as a partner in Philadelphia from Fisher Phillips.

For all of today's Bloomberg Law headlines, visit Daily Labor Report









that way. In Part 1 of a two-part series on litigation financing, Will Weisman, of
Therium Capital Management, discusses the importance of and tips for making
sure interests of the funder, attorneys, and litigants are all met in funding
agreements.

WHAT ELSE WE’RE WATCHING

Sixteen-Year Visa Wait Keeping Chinese Investors Away From U.S. 
A Chinese national applying today for a U.S. immigrant investor visa may not
get one until 2035 at the earliest. With more than 34,000 applicants in line for
the roughly 10,000 EB-5 visas available each year—not counting the nearly
39,000 whose applications haven’t yet been approved—the average wait isn’t
much better for the handful of other countries facing backlogs.

Houston Chemical Industry on Edge as Prosecutor Pursues Charges 
The Houston area has seen four of the nation’s most serious chemical
accidents in the past two years. As companies in the region search for what
went wrong, they face a new risk: prosecutions from the county’s district
attorney.

IN CASE YOU MISSED IT

Discrimination

Medical Resident to Get Bias Trial Over Neuropsychological Test
A Michigan hospital may have violated the job rights of a medical resident when
it allegedly ordered her to undergo a neuropsychological exam, a federal judge
ruled.

Thyssenkrupp Elevator Mechanic Loses Gender Pay Bias Claim
A female elevator mechanic who claims Thyssenkrupp paid her less than her
male co-workers based on sex lacks proof, a federal judge ruled.

Carondelet’s Leave Policy Unfair to Pregnant, Disabled: EEOC
Carondelet Health Network is accused in a new EEOC lawsuit of operating an
inflexible 90-day maximum leave policy that discriminates against pregnant and
disabled workers.

Obese Workers Shielded From Bias? Seventh Circuit Will Hear Case
Chicago bus driver Mark Richardson weighed nearly 600 pounds when his



employer of more than a decade decided it wasn’t safe for him to perform his
job. Now a federal appeals court is poised to consider whether allegedly using
his obesity as a reason to fire him violated federal disability law.

Wage & Hour

Foodliner Truckers Settle Per-Haul Unpaid Wage Dispute for $1.2M
A cargo-hauling company will pay $1.2 million to settle unpaid wage claims
brought by a group of their trucker employees.

Steak ‘n Shake Managers Get Overtime Verdict Doubled to $6M
A group of Steak ‘n Shake managers who claimed to be owed overtime wages
got some extra money tacked onto their $3.03 million jury verdict.

Comcast, Cable Techs Seek Approval for $7.5M Wage Settlement
Comcast Corp. and a group of cable technicians have asked a federal judge to
take a second look at their $7.5 million settlement proposal.

Retaliation

Florida School Board Beats Employment Retaliation Suit
A Florida school board is off the hook for claims it retaliated against one of its
teachers because of his parents’ political opposition to the school system’s
superintendent, a federal appeals court ruled.

State & Local Laws

Tennessee Law Tips Worker Classification Scales for Employers 
Tennessee employers will face an arguably lower hurdle to classifying workers
as independent contractors rather than employees under a new law.

Equal Pay Measure Could Get Alabama House Vote
Lawmakers in Alabama have until June 18 to take up legislation that would
prohibit discriminatory pay practices based on sex or race, ending the state’s
distinction of being one of only two in the nation with no equal pay law on the
books.

NLRB

Employer’s Unionization Misstatements Didn’t Spoil Vote: NLRB
The National Labor Relations Board wiped out a union’s election victory to
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percent of its cases still outstanding after arguments wrapped up, with 40 of the
court’s expected 69 opinions still undecided.

25,000 Freight Workers Ratify Teamsters Contract
About 25,000 freight workers ratified a YRC Worldwide national master
contract, the Teamsters announced Friday. Highlights of the contract include a
$4 an hour wage increase over five years, which includes a $1 an hour increase
retroactive to April 1.

Jones Day, Quinn Emanuel Alums Get Trump Judicial Nods
President Donald Trump nominated newly minted federal district Judge Peter
Phipps to a slot on the U.S. Court of Appeals for the Third Circuit May 3 in his
latest round of judicial nominations.

Meet ‘Fenni,’ Fenwick & West’s Digital Assistant
When Big Law attorneys want to check a billing rate, book a conference room,
or find out which partners have a relationship with a certain client, they might
ask their administrative staff, or run a search of the firm’s internal directory. But
at Fenwick & West, there’s another option: digital assistant “Fenni.”

IN CASE YOU MISSED IT

Discrimination

GM Gets Appeal on China Retirement Law Issue in U.S. Bias Case
General Motors may immediately ask the Sixth Circuit to review whether it
would have violated China’s mandatory retirement law by allowing a senior
manager at its Shanghai facility to work past age 60, a federal judge ruled.

Robinson Bradshaw Seeks Quick Win on Black Lawyer’s Fraud Claims
Robinson, Bradshaw & Hinson says a Charlotte-based lawyer who sued
alleging the firm uses her and other minority attorneys as “diversity props”
shouldn’t be allowed to pursue her fraud claims.

Wage & Hour

Amazon Takes Delivery Driver Arbitration Fight to 9th Circuit
Amazon.com Inc. wants the Ninth Circuit to weigh in on whether its delivery
drivers must take their wage claims to individual arbitration proceedings, or if
they can proceed as a massive nationwide class.



Koppers Workers Must Redo Class Certification in OT Fight
Class certification for a group of Koppers Inc. workers who say they’re due
overtime wages is up in the air after the Arkansas Supreme Court overturned it.

Harassment & Retaliation

Moody’s Stress Tester Loses Medical Leave Retaliation Appeal
A former stress test analyst for Moody’s Analytics Inc.‘s sales team couldn’t
convince the Third Circuit May 3 that he was fired for taking medical leave.

Labor Relations

Challenges to Union Fees Made Easier by Top NLRB Lawyer
The National Labor Relations Board’s top lawyer made it easier for workers
represented by unions but aren’t members to challenge the expenses they’re
required to pay for the costs of collective bargaining and other nonpolitical
activities.

VA Proposes Dramatic Cut in Employee Time for Union Work
The Department of Veterans Affairs is proposing dramatic reductions in the
number of hours available for union representation activities. The change is part
of a proposed collective bargaining agreement that would cover more than
250,000 VA employees.

Shipping Terminal Company Used Wrong Union’s Rules, NLRB Finds
A Southern California shipping terminal operator applied the wrong union’s
workplace rules to resolve allegations that one worker harassed another, the
National Labor Relations Board ruled.

Immigration

Policy Targeting Student Visa Violators Blocked by Federal Judge
A policy that would penalize international students for overstaying or violating
the terms of their visas has been blocked by a federal judge in North Carolina.

WORKFLOWS

Sullivan & Worcester announced that the firm is rebranding itself as Sullivan |
Stinson Leonard Street has shortened their names, rebranding itself as
Stinson | LeClairRyan expands their services in Texas by opening an office in
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UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

_____________  
 

No. 17-2497, 17-2930 
_____________ 

 
NATIONAL LABOR RELATIONS BOARD,  

                                    Respondent/Cross-Petitioner  
 

 v. 
 

MIDLAND ELECTRICAL CONTRACING CORP. 
    Petitioner/Cross-Respondent 

______________ 
 

On Application for Enforcement and  
Cross-Petition for Review of an Order of  

the National Labor Relations Board 
(NLRB-1 Nos. 29-CA-144562 & 29-CA-144584) 

_____________ 
 

Submitted Pursuant to Third Circuit L.A.R. 34.1(a) 
July 9, 2018 

______________ 
 

Before: McKEE, VANASKIE∗ and SILER•, Circuit Judges. 
 

(Opinion filed: May 28, 2019) 
 
 
 

                                              
∗ The Honorable Thomas I. Vanaskie retired from the Court on January 1, 2019 after the 
submission of this case, but before the filing of the opinion. This opinion is filed by a 
quorum of the panel pursuant to 28 U.S.C. § 46(d) and Third Circuit I.O.P. Chapter 12.  
 
•  The Honorable Eugene Edward Siler, Jr., Senior Judge for the United States Court of 
Appeals for the Sixth Circuit, sitting by designation. 
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_______________________ 
 

OPINION∗* 

 

___________________________________ 

McKEE, Circuit Judge. 

 The National Labor Relations Board seeks enforcement of a Board order issued 

against Midland Electric Contracting Corporation on June 6, 2017. Midland cross-petitions 

for review of the order and asserts that the Board’s findings are unsupported by substantial 

evidence.  

 We review the Board’s findings of fact and legal conclusions.1 The Board’s findings 

of fact are presumed conclusive if supported by substantial evidence.2 The Board’s legal 

conclusions are upheld if based on a “reasonably defensible” construction of the National 

Labor Relations Act.3 

I. 

 The Board Order resulted from Midland’s attempted withdrawal from a collective 

bargaining association—the Building Industry Electrical Contractors Association (the 

Association). In June 2010, Midland became a member of the Association by executing a 

“Membership Agreement” which designated the Association as Midland’s bargaining 

representative in all negotiations with the United Electrical Workers of America, IUJAT, 

                                              
∗* This disposition is not an opinion of the full court and pursuant to I.O.P. 5.7 does not 
constitute binding precedent. 
 
1 We have jurisdiction to review final Board orders under 29 U.S.C. § 160(e) and (f). 
2 29 U.S.C. § 160(e).  
3 Quick v NLRB, 245 F.3d 231, 241 (3d Cir. 2001) (quoting Ford Motor Co. v. NLRB, 
441 U.S. 488, 497 (1979)).  

Case: 17-2497     Document: 003113248618     Page: 2      Date Filed: 05/28/2019



 
 

3 

Local 363 (the Union), and bound Midland to any future agreement between the 

Association and the Union. The “Membership Agreement” specified that “resignation 

from the Association must be in writing and served on the Association by certified mail 

no less than 90 days prior to the date of expiration of the agreement between the 

Association and [the Union].” 

Following execution of the “Membership Agreement,” Midland, the Association, 

and the Union executed the “Assumption Agreement” under which Midland assumed a 

2008–2011 CBA between the Association and the Union. The Assumption Agreement 

provided that, “the Association shall, on behalf of [Midland], negotiate successor 

[CBAs], amendments, renewals, and extensions” and bound Midland to all future CBAs 

unless Midland properly terminated the relationship in accordance with termination 

provisions in the active CBA.  

 Following the expiration of the 2008–2011 CBA, the Association and the Union 

executed a successor CBA with a term of December 1, 2011 through November 30, 2014. 

That 2011–2014 CBA provided that it would remain in force for its term “unless either 

party gives written notice to the other party. . . at least sixty (60) days prior to the date of 

[its] expiration [ ], that it desires to modify or amend and/or re-negotiate same.” In 

August 2014, the Association and the Union began negotiations for another successor 

CBA which was to run from December 1, 2014 through November 30, 2017. On 

September 4, Midland sent a withdrawal notice to the Association and the Union stating 

it would not renew the operative CBA beyond November 30, 2014. At the time of this 

notice, Midland ceased making payments under the 2011–2014 CBA and now claims it is 
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not bound to the 2014–2017 CBA based on its purportedly timely withdrawal.  

 An ALJ found that Midland failed to timely withdraw from the Association, was 

bound to the 2014–2017 CBA, and had violated Section 8(a)(5), (a)(1), and (d) of the 

Act. The Board adopted the judge’s findings and ordered Midland to cease and desist 

from refusing to bargain collectively with the Union. The NLRB then petitioned for 

enforcement of the Board Order and Midland cross-petitioned for review.  

II. 

 Midland argues that it is not bound to the 2014–2017 CBA because: (1) the 

“Assumption Agreement” demonstrates consent between the Union, the Association, and 

Midland to allow withdrawal after the commencement of negotiations; and (2) Midland 

timely withdrew in compliance with the procedures set forth in the “Assumption 

Agreement,” which it asserts superseded the “Membership Agreement.”  

 We agree with the ALJ that Midland was bound to the 2014–2017 CBA based on 

its failure to withdraw prior to the commencement of negotiations for the successor CBA 

in August 2014. Midland failed to expressly raise its argument that the “Assumption 

Agreement” establishes consent to permit withdrawal in both its exceptions to the ALJ’s 

findings and its supporting brief.  It is the well-established practice of the NLRB to adopt 

an ALJ’s findings in such circumstances.4 Accordingly, the Board appropriately adopted 

                                              
4 29 C.F.R. § 102.46(a)(1)(ii); Holsum de Puerto Rico, Inc., 344 N.L.R.B. 694, 694 n. 1 
(2005) (disregarding an argument that respondent’s failed to raise in its exceptions or 
supporting brief). 
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the ALJ’s findings.5  

 We also reject Midland’s second argument because substantial evidence supports 

the NLRB’s determination that Midland failed to comply with applicable contractual 

withdrawal provisions contained in the “Membership Agreement.” A withdrawal is 

timely if based “upon adequate written notice given prior to the date set by the contract.”6 

Here, the “Membership Agreement” unambiguously provided a 90-day notice 

requirement prior to the expiration of the 2011–2014 CBA in order for Midland to timely 

withdraw.7 Midland argues that the “Assumption Agreement” superseded the 

“Membership Agreement” and therefore, the 60-day withdrawal provision contained in 

the “Assumption Agreement” is controlling.8   

 A contract supersedes a prior contract between the same parties if the agreements 

                                              
5 The Board briefly assessed the insufficiency of the argument on the merits. It is an 
established Board principle that once negotiations involving an existing multiemployer 
unit have begun, an employer-member may not withdraw from the multiemployer 
association absent mutual consent or unusual circumstances. Retail Assocs., Inc., 120 
N.L.R.B. 388, 395 (1958). The Board rejected Midland’s argument that the “Assumption 
Agreement” establishes sufficient consent to permit withdrawal.  
6 Retail Assocs., Inc., 120 N.L.R.B. at 395.  
7 The Membership Agreement provides “[r]esignation from the Association must be in 
writing and served on the Association by certified mail no less than 90 days prior to the 
day of the expiration of the agreement between the Association and [the Union].” 
8 The “Assumption Agreement” provides that Midland “agrees to be bound by any and all 
amendments, renewals, and/or extensions of the above referenced Association [CBAs] 
unless and until this Agreement is properly terminated by either [Midland] or the Union 
in accordance with the renewal and/or Termination Provisions of the Association 
[CBA].” Article 38 of the 2011–2014 CBA provides that the agreement “shall remain and 
continue in full force and effect…from year to year thereafter, unless either party gives 
written notice to the other by certified mail, return receipt requests, at least sixty (60) 
days prior to the date of expiration of this Agreement, that it desires to modify or amend 
and/or re-negotiate same.” JA 3, 11; 175, 196-97.  
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“completely cover the same subject matter” but contain inconsistent terms.9 The Board 

correctly concluded that the “Membership Agreement” and the “Assumption Agreement” 

did not cover the same subject matter.10  We also agree that the “Assumption Agreement” 

only applied to the 2011–2014 CBA and the “Membership Agreement” was the 

controlling document with regard to the relationship between Midland and the 

Association.  

In essence, Midland attempts to use the “Assumption Agreement”—a document 

relating to a specific CBA—to withdraw from the Association itself. Withdrawal from a 

multiemployer bargaining association is distinct from terminating a CBA.11 Even if 

Midland complied with the 60-day notice requirement of the “Assumption Agreement” 

such notice would only relate to the 2011–2014 CBA and nothing more. There is 

substantial evidence that Midland is bound to the 2014–2017 CBA based on its failure to 

timely withdraw under the “Membership Agreement.” 

III. 

 For the foregoing reasons, we will grant the National Labor Relations Board’s 

petition for enforcement in full.  

                                              
9 Unique Art Mfg. Co., 83 N.L.R.B. 1250, 1251 (1949).  
10 The Board determined that the “Membership Agreement” related to the relationship 
between Midland and the Association and conferred a specific right for the Association to 
enter into CBAs on Midland’s behalf. Conversely, the Board explained that the 
“Assumption Agreement” “overwhelmingly focuses on the CBA, and [Midland’s] and 
Union’s obligations thereunder, and is devoid of any specific references to [Midland’s] 
membership in the Association.”  
11 Rome Elec. Sys., 349 N.L.R.B. 745, 747 (2007) (“an employer’s withdrawal of 
negotiating authority from a multiemployer association is an action distinct from 
terminating a contract”). 
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

  
 

No. 18-1165 September Term, 2018 
         FILED ON: MAY 20, 2019 
MICHAEL CETTA, INC., D/B/A SPARKS RESTAURANT, 

PETITIONER 
 

v. 
 
NATIONAL LABOR RELATIONS BOARD, 

RESPONDENT 
  

 
Consolidated with 18-1171   

 
On Petition for Review and Cross-Application  

for Enforcement of an Order of 
 the National Labor Relations Board 

  
 

Before: ROGERS, TATEL, and PILLARD, Circuit Judges. 
 
 J U D G M E N T 
 

This case was considered on a petition for review and cross-application for enforcement 
of a Decision and Order of the National Labor Relations Board (“NLRB” or “Board”) and was 
briefed and argued by counsel. Michael Cetta, Inc. d/b/a Sparks Restaurant (“Sparks”) petitions 
for review of the Board’s Decision and Order finding Sparks committed unfair labor practices in 
violation of sections 8(a)(1) and (3) of the National Labor Relations Act, 29 U.S.C. 
§ 158(a)(1), (3). The Court has accorded the issues full consideration and has determined that 
they do not warrant a published opinion. See D.C. Cir. R. 36(d). For the reasons that follow, it is 
 

ORDERED and ADJUDGED that the petition for review is denied, and the Board’s 
cross-application for enforcement is granted. 
 

In December 2014, Sparks and the union representing its waiters and bartenders had been 
unsuccessfully attempting to negotiate a contract for a year and a half. Following a brief, two-
hour strike on December 5, a Sparks manager tried to convince an employee to leave the union. 
That effort failed, and no contract agreement resulted.  

 
On December 10, thirty-six of Sparks’s waiters and bartenders went on strike to protest 

the lack of progress in negotiations. After nine days, the strikers made a voluntary and 
unconditional offer to return to work. Sparks’s management refused the offer, accusing the 

USCA Case #18-1165      Document #1788577            Filed: 05/20/2019      Page 1 of 5



2 
 

 
 

strikers of having committed picket-line violence and intimidation. At a January negotiation 
session, Sparks’s representatives again refused to allow the strikers to return to work, repeating 
their insinuation that the striking employees posed a threat. When union officials asked Sparks to 
identify a particular violent incident, the restaurant refused.  

 
It later became clear that Sparks had hired workers to replace the strikers. And although 

several of those replacement employees left in early 2015, Sparks waited until August before it 
invited a single striking worker to return.  

 
As relevant to this petition, the Board found that Sparks committed three unfair labor 

practices in violation of the National Labor Relations Act: (1) discharging striking workers; (2) 
failing to reinstate striking workers following a voluntary and unconditional offer to return to 
work; and (3) soliciting workers to withdraw their support from the union. Sparks’s petition 
challenges the Board’s findings with respect to discharge and failure to reinstate the strikers.  
 

We begin with discharge. Sparks does not challenge the governing legal framework. For 
purposes of the Act, an employee is considered discharged “if the words or conduct of the 
employer would reasonably lead an employee to believe that he had been fired.” Elastic Stop Nut 
Division of Harvard Industries, Inc. v. NLRB, 921 F.2d 1275, 1282 (D.C. Cir. 1990). The test is 
an objective one: it “depends on the reasonable inferences that the employee could draw from the 
statements or conduct of the employer.” NLRB v. Champ Corp., 933 F.2d 688, 692 (9th Cir. 
1990), as amended (May 20, 1991) (emphasis omitted) (internal quotation marks omitted). Board 
precedent—uncontested by Sparks—supplements this rule by providing that “the employer will 
be held responsible when its statements or conduct create an uncertain situation for the affected 
employees” leading to “a climate of ambiguity and confusion” that would “reasonably cause[] 
strikers to believe . . . that their employment status was questionable because of their strike 
activity.” In re Kolkka, 335 NLRB 844, 846 (2001) (internal quotation marks omitted).  

 
Sparks challenges the Board’s factual finding that the striking workers would reasonably 

have concluded that their employment status was ambiguous. But “we may not disturb the 
Board’s findings of fact when those findings are supported by substantial evidence based upon 
the record taken as a whole.” Elastic Stop Nut, 921 F.2d at 1279. “Indeed, the Board is to be 
reversed only when the record is so compelling that no reasonable factfinder could fail to find to 
the contrary.” Bally’s Park Place, Inc. v. NLRB, 646 F.3d 929, 935 (D.C. Cir. 2011) (internal 
quotation marks omitted).  

 
Here, ample evidence supported the Board’s discharge finding, including Sparks’s 

repeated rejections of the employees’ offer to return, its “shifting explanations” for those 
rejections, and its ban on the employees “returning to the restaurant for any purpose.” In re 
Michael Cetta, Inc., 366 NLRB No. 97, slip op. at 14–16 (May 24, 2018). Contrary to Sparks’s 
argument, the Board’s general counsel was under no obligation to call any employees to testify 
to their subjective belief that they had been discharged; as Sparks concedes, the test is objective. 
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See Champ Corp., 933 F.2d at 692. Similarly, statements by union officials suggesting they 
believed the workers were “locked out” rather than discharged offer no basis to disturb the 
Board’s finding. The test “depends on the reasonable inferences that the employee could draw,” 
and characterizations by the union’s officers are not dispositive of what the employees might 
have concluded. Pennypower Shopping News, Inc. v. NLRB, 726 F.2d 626, 629 (10th Cir. 1984). 
Nor did the Board unfairly punish Sparks for exercising the right to decline to disclose the 
existence of replacement workers. Assuming such a right exists, the Board is still entitled to 
consider how an employer exercises that right as evidence of a different unfair labor practice. See 
New England Health Care Employees Union v. NLRB, 448 F.3d 189, 195 (2d Cir. 2006) 
(concluding that an employer’s concealment of a replacement campaign might be evidence of 
“an independent unlawful purpose,” such as “an illicit motive to break a union”).  
 

With respect to the failure-to-reinstate charge, Sparks again does not contest the 
controlling law. The National Labor Relations Act requires an employer to “reinstate strikers” 
following their voluntary and unconditional offer to return. NLRB v. Fleetwood Trailer Co., 389 
U.S. 375, 378 (1967). An employer, however, may refuse reinstatement if “it can demonstrate 
that it acted to advance a legitimate and substantial business justification.” New England Health 
Care Employees Union, 448 F.3d at 191 (internal quotation marks omitted). “The burden of 
proving justification is on the employer.” Fleetwood Trailer, 389 U.S. at 378. Sparks offered two 
independent justifications to the Board.  
 

First, Sparks claimed that it lawfully hired permanent replacements. See Gibson 
Greetings, Inc. v. NLRB, 53 F.3d 385, 389 (D.C. Cir. 1995) (“That [the striker] was replaced by a 
permanent employee during the strike is [a legitimate and substantial business] justification 
. . . .”). Under unchallenged Board precedent, to succeed on that claim, Sparks had to prove 
“there was a mutual understanding between the [employer] and the replacements that the nature 
of their employment was permanent.” Target Rock Corp., 324 NLRB 373, 373 (1997), enforced 
sub nom. Target Rock Corp. v. NLRB, 172 F.3d 921 (D.C. Cir. 1998) (unpublished per curiam 
decision). Crucially, Sparks had to demonstrate that the understanding was reached “before [the 
strikers] made unconditional offers to return to work.” Supervalu, Inc., 347 NLRB 404, 405 
(2006).  

 
Sparks argues that the general counsel conceded that Sparks timely hired replacements 

and therefore that the Board was not entitled to make a contrary finding. This argument misses 
the mark. Although the general counsel’s attorney agreed that Sparks had hired replacements at 
some point, she never conceded when that happened. See Hearing Tr. 17, Joint Appendix 122 
(general counsel’s opening statement: “You will also learn that at the time the employees offered 
to return to work on December 19th, Sparks had not replaced all the strikers and that positions 
were available for the former striker[s] to return to work.”). Thus, Sparks still had to present 
evidence establishing that it reached the necessary mutual understanding with the replacements 
before the December 19 offer to return to work.  
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The Board found that Sparks failed to meet that burden, and substantial evidence supports 
that finding. Although Sparks introduced offer letters for the replacements that it had issued on 
or before December 19, those letters did not indicate when the replacements signed them and the 
testimony of Sparks’s human resources officer fell short of filling the gap. Sparks cites Gibson 
Greetings for the proposition that an employer’s unilateral statements can establish the necessary 
mutual understanding. And so they may, depending on the context. 53 F.3d at 390–91. But this 
case is very different from Gibson Greetings, where the replacements had been working for 
several months and had received confirmation of their jobs’ permanency more than a month 
before the strikers offered to return. Id. at 387–91. The rapidly evolving events and compressed 
timeline here make it more critical to establish exactly when the replacements reached a mutual 
understanding with Sparks.  

 
Sparks now contends that certain tip records from the week of December 15–21 would 

have helped clarify this timing issue. But Sparks failed to introduce those records into evidence 
at the hearing. Based in part on that omission, the ALJ drew an adverse inference against Sparks, 
assuming that the records would not have supported its position. To be sure, the ALJ also 
thought (erroneously, as it turns out) that Sparks had failed to even produce those records during 
discovery. Even if that mistaken impression contributed to the ALJ’s decision to draw the 
adverse inference, however, any error was harmless because admitting the tip records would not 
have affected the outcome. See Ozark Automotive Distributors, Inc. v. NLRB, 779 F.3d 576, 582 
(D.C. Cir. 2015) (“In administrative law, as in federal civil and criminal litigation, there is a 
harmless error rule: [section] 706 of the Administrative Procedure Act instructs reviewing courts 
to take due account of the rule of prejudicial error.” (alteration, citation, and internal quotation 
marks omitted)). At most, the missing records would have shown that some of the replacements 
started work before December 19. Such evidence would not have resolved the crucial evidentiary 
issue in this case: when the replacements understood their arrangement with Sparks to be 
permanent. See In re Michael Cetta, Inc., 366 NLRB No. 97, slip op. at 10 (records “would have 
established the precise dates that the newly hired employees began working,” not when they 
understood their positions to be permanent (emphasis added)); see also Oral Arg. Rec. 13:18–
14:54 (offering no explanation for how Sparks was prejudiced by the inference). Nor was the 
Board obligated to reopen the record for Sparks to introduce the tip sheets. Sparks’s only excuse 
for failing to introduce them the first time around was the general counsel’s supposed 
concession. Since that concession never happened, there was no reason to reopen the record.   

 
Sparks argues that it had a second legitimate business reason for not reinstating its 

employees: a decline in business after December 2014. But the Board reasonably found based on 
five years’ worth of sales records that Sparks’s business suffered a downturn every year after the 
holiday rush. Despite this cyclical pattern, Sparks had never before reduced its staffing levels 
during off-peak periods. Thus, the Board found, the downturn in business failed to explain 
Sparks’s failure to rehire the strikers. Sparks has given us no basis to upset that finding. See 
Bally’s Park Place, 646 F.3d at 935 (Board accorded “a very high degree of deference” (internal 
quotation marks omitted)).    
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Finally, as Sparks chose not to challenge the unlawful solicitation finding in its petition 

for review, the Board is entitled to summary enforcement on that issue. See CC1 Limited 
Partnership v. NLRB, 898 F.3d 26, 35 (D.C. Cir. 2018) (finding “summary enforcement is 
appropriate” when an issue is not raised in petitioner’s “opening[] brief”).    
 

Per Curiam 
 

FOR THE COURT: 
Mark J. Langer, Clerk 

 
BY: /s/ 

        Michael C. McGrail 
Deputy Clerk 
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